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STATEMENT OF THE TISSUES

I. Whether it was error for the lower court to grant
Defendants' Motion For Summary Judgment where
Plaintiff's mail items were not properly deemed
contraband, pursuant to 103 CMR 481, Inmate
Mail regulations?

II. Whether it was error for the lower court to grant
Defendants' Motion For Summary Judgment where
Defendants' seizure of the birthday card written
with a glitter pen was not seized in accordance
with 103 CMR 481.13?

III., Whether it was error for the lower court to
grant Defendants' Motion For Summary Judgment
where the seizures of all but five pages of
trial transcripts sent by Jose Delacruz and 7’
all but five pages of the decision, as well as
the legal documents sent by Barbara Babcock;
violated the 1st and 14th Amendments, and

Articles 12 and 16 of the Massachusetts Con-
stitution?

IV. Whether if the Plaintiff was denied due process
with the seizure of his incoming mail not in
compliance with the mail regulations and the
1l4th Amendment?

STATEMENT OF THE CASE

On 4/10/2018, Mr. Gaskins filed a civil complaint for
being denied incoming mail. (R.A. 3)%/ On 8/1/2018 Defendants
filed a Motion to Dismiss. (R.A. 5). On 10/1/2018, Mr. Gaskins
filed his opposition to Defendants' Motion to Dismiss. (R.A.
7). On 4/4/2019 the Motion to Dismiss was Allowed in part
and Denied in part. (R.A. 8). On 4/29/2019, Mr. Gaskins filed
a Motion to Compel Discovery. (R.A. 8). On 5/8/2019 the De-

fendants filed their opposition to Gaskins' Motion to Compel

Discovery. (R.A. 8). On 5/23/2019, Defendants filed a Motion

1/ In reference to the '"Record Appendix" will be referred to as "R.A.",

and the Complaint will be referred to as "Compl." The Addendum will be
referred to as "Add."



for Extension of Time to Respond-to Discovery Requests. (R.A.
8). On 6/10/2019, defendants filed their answer to complaint.
(R.A. 9). Mr. Gaskins was ordered by the court to file a
Motion for Judgment on The Pleadings. On 11/18/2019, Mr.
Gaskins filed his Motion For Judgment'on the Pleadings. (R.A.
10). Omn 1/15/2020, a hearing was held on the Motion for Judg-
ment on the Pleadings, where Judge Ricciardone said the Motion
for Judgment on the Pleadings was the incorrect motion, and
ordered that a Motion for Summary Judgment be filed instead,
and denied the motion without prejudice on 1/30/2020. (R.A.
11). On 4/24/2020, Defendants filed their Motionnfor Summary
Judgment. (R.A. 13). On 5/9/2020, Mr. Gaskins filed - his oppo-
sition to Defendants' Motion for Summary Judgment with support-
ing memorandum of law. (R.A. 55). On 8/19/2020, Judge Ricciar-
done allowed Defendants' Motion for Summary Judgment. (R.A.
91). On 8/24/2020, Mr. Gaskins filed a Notice of Appeal.

(R.A. 94). This matter is properly before this court to be
heard on its merits.

STATEMENT OF THE FACTS

On 7/26/17, Plaintiff was mailed a birthday card and
pictures from his daughter, Heshey Sova. The mailroom offi-
cers and Captain Whlliams contraband his birthday card and
Pictures... Gaskins wrote an informal complaint about not
feceiving the pictures,...,of his family were Feventually]

provided to him, absent~the birthday card. Compl. at 1 8.



On 8/18/17, Plaintiff was mailed legal ldocuments from his
friend, Barbara Babcock, and the mailroom officers and Cap-

tain Williams contraband the legal documents. Compl. at 1

10. On 10/17/17, Plaintiff was mailed an appeal brief from
Jose Delacruz, and Defendant Williams oniy provided him with
five pages of the brief and contraband the rest of it. Compl.

at 1 11. 1In response to the trial transcripts, Captain Wil=~
liams gave it to the paralegal, Defendant Pineda who, in turn,
gave Plaintiff only five pages of the six volumes of transcripts,
and 'said th;t the rest were contraband. Compl. at T 12. Also,
Defendant stated to Gaskins that the legal documents would

have to be sent back out and mailed into the facility by an
attorney or court. Gaskins filed a grievance. Compl. at |

13. There are no such regulations in existence that grants

the Defendants from withholding legal documents mailed into

the prison by citizens and/or third parties. See 103 CMR 481.15.

Compl. at 1 14.
ARGUMENT

I. 1IT WAS ERROR FOR THE LOWER COURT TO GRANT
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT
WHERE PLAINTIFF'S MAIL ITEMS WERE NOT PROPERLY
DEEMED CONTRABAND, PURSUANT TO 103 CMR 481,
INMATE MAIL REGULATIONS.
103 CMR 481.00, et seq. is a promulgated regulation that
has the force of law in accordance with Massachusetts law.
Where an agency has seen fit to promultgate regulations that

affect prisoners, it is black letter law that a prisoner may

seek equitable relief if he is harmed by the failure to com-



ply with those regulations. See, e.g., Kenney v. Commissioner

of Correction, 393 Mass. 28 (1984); Blake v. Commissioner

of Correction, 390 Mass. 537 (1983); Royce v. Commissioner of

Correction, 390 Mass. 425 (1983). 1Indeed, if an ageney's:

violation of a regulation is "consistently repeated," an in-
jured prisoner has an express, not merely implied, cause of
action under both the Declaratory Judgment Act, G.L.c. 231A,
§ 2, and the Administrative Procedure Act, G.L.c. 30A, § 7.

Nelson v. Commissioner of Correction, 390 Mass. 379, 387-88

(1983)(prisoners may use G.L.c. 231A, § 2, and G.L.c. 304,
§ 7, to resolve questions about the "constructive or vali-

dity" of DOC regulations). See Williams v. Secretary of the

Executive of Human Services, 414 Mass. 551, 567 n. 10 (1993)

(action for declaratory relief provides the necessary cause
of action "by which to challenge an administrative agency's
tnon-compliance with its statutory mandate').

103 CMR 481.13(2)(a)-(h) clearly outlines to the Defend-
ants the process that must be adhered to before depriving
a prisoner of his/her incoming mail. Not only does none ofx
of the sections outlined in section 2(a)-(h) applies to the
facts of this case, but it was not applied by the Defendants
in assessing whether if they could deprive him of the mail
he was deprived of. As mandated by law, here the DOC did

not comply with the mail regulations. (R.A. 101).



Nowhere in the Defendants' pleadings did they prove or
show that Gaskins had no reasonable expectation of proving
an essential -element of his case at a trial. Because, in
actuality, he easily could prove that his mail was not pro-
perly assessed and deemed contraband pursuant to 103 CMR 481.13
(a)-(h), which has the force of law. This is a clear First

Amendment and Article 16 violation. Accord Kourouvacilis,

410 Mass. at 716.

II. 1IT WAS ERROR FOR THE LOWER COURT TO GRANT DEFENDANTS'
MOTION FOR SUMMARY JUDGMENT WHERE DEFENDANTS'
SEIZURE OF THE BIRTHDAY CARD WRITTEN WITH A GLITTER
-EEN-WAS—NOTLSEIZED-IN-ACCORDANCE-WIIH_103 CMR_ 481.

3.

The lower court in its ruling does not address any of
the Plaintiff's claims specifically, and just basically said
that the defendants" interpretation and implementation of
the 103 CMR 481 regulation was reasonable and passes muster.
(R.A. 92).

In the case at bar, the Defendants are regulated pursuant
to 103 CMR 481.00, et seq., as well as the Plaintiff's rights
are protected under the First and Fourteenth Amendments to
the United States Constitution, and Articles 12 and 16 of
the Massachusetts Declaration of Rights. What the lower court
disregarded is the fact that the Defendants are censoring
constitutionally protected expression without adequate justi-

fication. See Procunier v. Martinez, 416 U.S. 396, 405 (1974)

("[A] policy of judicial restraint cannot encompass any failure



to take cognizance of valid constitutional claims whether
arising in a federal or state institution").

The Procunier Court stated that "[c]ommunications by
letter is not accomplished by the act of writing words on
paper. Rather, it is effected only when the letter is read
by the addressee. Both parties to the correspondence have
an interest in securing that result, and censorship of the
communication between [them] necessarily impinges on the
interest of each. Whatever the status of a prisoner's claim
to uncensored correspondence with an outsider, it is plain
that the latter's interest is grounded in the First Amendment's
guarantee of freedom of speech. And this does not depend
on whether the nonprisoner correspondent is the author or
intended recipient of a particular letter, for the addressee
as well as the sender of-direct persotial correspondence de-
rives from the First and Fourteenth Amendments a protection
against unjustified governmental interference with the in-
tended communication." 416 U.S. at 408-409 (emphasis added).

The United States Supreme Court outlined two prongs,
if met, would allow the Defendants to continue to restrict
certain incoming correspondence, and that is 1) the regula-
tion or practice in question must further an important or
substantial governmental interest unrelated to the suppres-

sion of expression, and 2) the limitation of First Amendment



freedoms must be no greater than is necessary or essential
to the protection of the particular governmental interest

involved. Procunier v. Martinez, 416 U.S. at 413.

On July 26, 2017, Plaintiff's daughter, Heshey Sova,
mailed him a birthday card that was written with a glitter
pen. He received a contraband notice stating that, "Item(s)
not authorized by 103 CMR 403, Inmate Property Policy." (R.A.
114). Plaintiff filed a grievance and received the follow-
ing response:

"Your grievance is denied. The mail room was

contacted and it has been determined that the

mail you were referencing is currently located

with contraband mail items due to it being

written on with glitter pen. Glitter is con-

sidered contraband and will not be allowed

within the institution. You have until 10/26/17

to answer the contraband slip to have it mailed

out at your expense. If you fail to respond by

10/26/17 the contraband will be disposedof as

seen fit by the institution."

(R.A. 115).

Nowhere in the response to the grievance does the prison
officials say it is not being allowed because it meets the
provisions of 103 CMR 481.13(a)-(h), or stated an important
governmental interest unrelated to the suppression of expres-
sion to justify restricting the Plaintiff from receiving the
birthday card sent to him and written words to him in glitter

pen ink, as being a known security threat that would not per-

mit it from entering the facility. It is clear from the re-



cord 'that the Defendants are taking a "just because we can
do it" approach instead of having a legitimate reason behind
the directive, a governmental non-existent interest that is
clearly unrelated to the suppression of expression. Nowhere
in the mail regulations does it state that '"glitter mail"

is not permitted to enter the facility. So, for the lower
court to state that the Defendants'interpretation of the
regulation was reasonable is absolutely incorrect, because
the interpretation is inconsistent with 103 CMR 481.13(a)-
(h), the regulation that applies to this case. Gift cards
contain glitter, such as Christmas ¢ards, "I Love You" cards,
etc. These such items were permitted without incident for
decades. Now the Defendants just want to do away with pri-
soners accessing this sort of mail items without any reason-
able justification.

Lets look at the facts. Mr. Gaskins' daughter mailed
him the birthday card in July, 2017. At-that time, nor there-
after, was there any policy or notification in place that
suggested that glitter was contraband and not allowed into
the facility. This may be because no such policy exist.
However, the Plaintiff received through discovery what appears

to be two (2) notices: one with the date "December 4, 2017"

- —.--by-Deputy -Superintendent,. Brian McDonald_ (R.A. 118), and one .

with the date '"December 6, 2018'" from Deputy Superintendent,

Christopher Phelps (R.A. 119), where they both state:



"Please be advised that this is to serve as a
reminder that staff, visitors and volunteers

are not allowed to enter the institution while
wearing any type of 'glitter make-up materials.
Additionally, any mail to include cards, letters,
etc., containing a glitter type substance will

not be allowed into the facility and will be
considered contraband.

Glitter or Glitter type products shall not be

allowed within the facility unless approved by

the superintendent."

First of all, these notices were never viewed by the
plaintiff. Second, the notices are not part of a policy or
CMR. And if the Defendants.are attempting to exclude the
birthday card mailed to Mr. Gaskins from his daughter, then
pursuant to 103 CMR 481.13(2)(a)-(h)(Mail Regulations) were
to be implemented in determining whether to exclude the corre-
spondence. Under that section (h), which would apply to the
facts of this case, does not apply due to the fact that the
card did not '"facilitate the introduction of contraband drugs,
etc." Id. This is the mail regulation which have the "force

f

of law," and must be complied with. See Royce v. Commissioner

of Correction, 390 Mass. 425, 427 (1983)(Regulations have

the "force of law"). The card's written words were in glitter
pen. There is nothing in this record that would even suggest
that Plajintiff's daughter had secreted some sort of contraband
in the written correspondence/birthday card. If it was sus-
pected, it was never tested to see if it did contain some

sort of illegal substance that would deem it contraband.



that was not done, although it would have been required to

g
justify non-receivership of the card by Plaintiff.

In fofmer Captain Shelley Williams' admissions, she admits
in Response No. 3, "Defendant further admits that at all times
relevant to Plaintiff's complaint, any correspondence or items
that contained glitter were not allowed into the facility
due to safety and security concerms..." (R.A. 120). Captain
Williams denies in her admissions that she violated Gaskins'
First Amendment rights when she withheld the legal documents
mailed from a third party. See Response No. 7. (R.A. 121).

In Defendant Lynch's Interrogatories, he admits that
he is required to follow the mail regulations, policies and
procedures. See Interrogatory No. 3. (R.A. 124). When Plain-
tiff posed the question, "Who told you to contraband legal
mail mailed into Tony Gaskins from a third party?", Lynch
responded that "[t]he mail was seized pursuant to 103 CMR
481, Inmate Mail." Id., at Interrogatory No. 4. He also states
in his interrogatories that the regulations that authorizes
him to withhold legal mail mailed in to Plaintiff are 103
CMR 481, Inmate Mail, 103 CMR 403, Inmate property, and 103
CMR 430, Inmate Discipline. Hé.says that this also permits
him to withhold cards, or letters with glitter as well. Id.
at Interrogatories No. 6&7. (R.A. 125).

In regards to the withholding of the glitter written

card, Lynch could not identify what staff member implemented

-10-



the restriction. He stated, "I have no personal knowledge

of what staff members of the Departmént of Correction created
and/or implemented specific Department of Correction regu-
lations, policies, or procedures..." Id. at Interrogatory :
No. 11. (R.A. 126). What is already known is that the mail
regulations does not grant such authority to withhold glitter
mail, and there is no written policy in conformance with the
mail regulations that states as such. 103 CMR 481 (Mail Re-
gulation) is silent on the subject matter in contrast to the
Defendants admissions and interrogatories. 103 CMR 430, Inmate
Disciplihe, does not grant any authority to such an action
because it only deals with disciplinary punishment and sane-
tions. Moreover, the mail procedures of SBCC was provided
and approved by the current superintendent on 1/23/18, and

as of 4/30/19 - no such mention of glitter is listed within
said procedures. (R.A. 129).

The Defendants' attorney of record argued in the lower
court that because the DOC is photocopying all incoming non-
privileged mail, that this matter was moot. Defendants' Motion
and Memorandum of Law, at p. 8. (R.A. 41).2/A1though this
matter was not addressed in the lower court's ruling, and
if the defendants attempt to raise it in the appeliate-court,
the plaintiff contends, as he did in the lower court, that
the photocopying of the incoming mail policy is currently

under litigation in the matter of Gaskins, et al. v. Turco,

2/ Since the Lower oourt failéd €8 address this claim, it should be
deemed waived at the appellate level.

-11-



Worcester Superior Court No. 1885CV01665. Same counsel for
Defendants in this matter is the same in the mail photocopying
litigation. The matter withstood dismissal and is still in
the diseovery phase. Therefore, Mr. Gaskins still have a
personal stake in its outcome, whereas the question of cen-

soring speech is still open. See Bornstein v. Board of Registra-

tion In Optometry, 403 Mass. 621, 627 (1998)(citation omitted).

It is clear that there are genuine issues of material
fact and the lower court erred in allowing the Defendants'

Motion for Summary Judgment. See Celotex Corp. v. Catrett,

477 U.S. 3173(1986).

IITI. IT WAS ERROR FOR THE LOWER COURT TO GRANT
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT
WHERE THE SEIZURES OF ALL BUT FIVE PAGES
OF TRIAL TRANSCRIPTS SENT BY JOSE DELACRUZ
AND ALL BUT FIVE PAGES OF DECISIONMyi,AS WELL
AS THE LEGAL DOCUMENTS SENT BY BARBARA
BABCOCK, VIOLATED THE 1st AND 14th AMENDMENTS,
AND ARTICLES 12 AND 16 OF THE MASSACHUSETTS
CONSTITUTION.

Mr. Gaskins is permitted to correspond with other pri-
soners not within the Department of Correction in Massachu-
setts. See 103 CMR 481.20(5). One such prisoner Mr. Gaskins
has been corresponding with and helping with legal matters
is Jose Delacruz, who is currently incarcerated in New Jersey
State Prison. Receiving legal documents from Mr. Delacruz
has never been a problem until this particular point in time

and thereafter. Mr. Delacruz mailed Plaintiff a decision

-12-



he received from the federal court in New Jersey which con-
tained fifteen pages and sent Mr. Gaskins only five pages.
In the contraband notice, it states: "Item(s) not authorized
by 103 CMR 403, Inmate Property Policy." (R.A. 143). Mr.
Gaskins grieved the matter and received the following response:

"Grievance is denied. Incoming mail containing

legal documents, but not mailed by an author-

ized person listed in 103 CMR 481.10 is not

considered privileged mail. The contents of

the mail were photocopies attached to per-

sonal corresponce forwarded by a person not

specified in section 10, thus:considering

the material a "publication" where inmates

are allowed to receive a maximum of five (5)

pages per day."

(R.A. 144-147).

The correspondence contained legal documents, not any
sort of '"publications'" as suggested by the Defendants in their
grievance2 response ahd argument before the lower court.
However, the lower court disregarded this fact and said that
it was okay for the Defendants to do this. This, too, applies
as for withholding of the legal documents sent to him through
his friend, Barbara Babcock, when she mailed him a federal

decision in a case Mr. Gaskins was helpingcher son with as

permitted under Johnson v. Avery, 393 U.S. 483 (1969), which

provides him with the protection as a jailhouse lawyer to
assist other inmates in legal matters. See (R.A. 148-150).

This same tactic of the Defendants was dome to Plaintiff in

-13-



a case that same counsel in this matter is on, where Plain-

tiff mailed to his co-plaintiff, Michael Hunter, a '"Motion

For TRO and Preliminary Injunction'" in Worcester Superior

Court No. 1885CV01665D, and he was only provided five pages.
Defendant Silva, who is the one committed this act, is the
person being sued in this matter. This is a c¢lear interfer-
ence of Plaintiff's access to thé courts and his co-plaintiff

in a different case argued by current counsel (Heidi D. Handler)
for Defendants as mooting his glitter mail claim. The actions
of the Defendants are in diréct violation of the decree in

Matthews v. Marshall, et al., Suffolk Superior Court No. 1998-

SUCV~-6041. -To say the legal documents constitute a publication
flies in the face of the law and its mandates.

Legal mail is legal mail, whether if it's sent "privileged
mail" from an attormney, court officer, or from a third party
citizen. There is no confusion here and the Defendants cannot
be allowed to play ignorant to this fact as is the case with
the lower court's ruling. This is why the DOC never, in the
past, tampered with any legal mail sent into the facility.

The policy of five pages per publication only pertains to
copies of internet publications being mailed in. See Guzz

v. Dennehy, 25 Mass. L. Rep. 207 (2009)(where it held the

DOC changed its policy so as to permit prisoners to receive
up to five pages per day of extractions from internet publi-

cations through the mail).

14~



¢ ~<-In Defendant Lynch's Interrogatories response concerning
this subject matter, he states that the legal mail was seized
pursuant to 103 GMR 481, Inmate Mail. (R.A. 124). He would
not respond to the question if he was aware that legal mail
is protected speech under the First Amendment. (R.A. 125).

He also answers that 103 CMR 481, Inmate Mail, 103 CMR 403,
Inmate Property, and 103 CMR 430, Inmate Discipline, grants
him to withhold legal mail from a thind party entering the
facility. Id.

The rationale of the defendants are that because the
legal documents were photocopied and mailed in, that they
were being treated as "publications'" is a blatant abuse of
authority and regulatory powers, and the lower court's ruling
in upholding this was error. The regulation definition of
what a publication is as follows:

"Publication — any book, booklet, pamphlet,

magazine, periodical, newsletter, newspaper

or similar document, including stationary

and greeting cards, published by any indivi-

dual, organization, company, or corporation

which is distributed or made available through

any means or media for a commercial purpose.

This definition includes any portion extracted,

photocopied, or clipped from such items."

103 CMR 481.06.

See Royce v.- Commissioner of.Correction,.390 Mass. Mass. 425, .

427-428 (1983)("Once an agency has seen fit to promulgate
regulations, it must comply with those regulations"). 1In

this case the Defendants are deliberately failing to comply

-15-



4

with the publication section of the regulation, supra.

The Defendants continuously refer to 103 CMR 403, Inmate
Property Policy as authorizing them to withhold the card,
legal mail, etc. Looking at the property regulation, there
is nothing within that regulation concerning the subject matter
at hand in this complaint. Therefore, that regulation, as
suggested by the Defendants, does not apply to the facts of
this case. What does apply to this case are the mail regu-
lations. The mail regulations grant no such authority to
the Defendants. It is apparen® from this récord that this
is an unconstitutional suppression of speech, which is a factor
the lower court failéd to assess before coming to its con-

clusion. It incorrectly applied Turner v. Safley.

In Turner v. Safley, 482 U.S. 78 (1987), the United States

Supreme Court held that "[plrison walls do not form a barrier
separating prison inmates from the protections of the Con~
stitution." Id. at 84 (emphasis added). In doing so, the

Court outlined criterias to be followed: 1) there must be

a "valid, rational connection" between the ppison regulation
and the legitimate governmental interest put forward to justify
it, 2) whether there are alternative means of exercising the
right that remain open to prison inmates, 3) the impact ac-
commodation of the asserted constitutional right will have

on guards and other inmates, and on the allocation of prison

-16-



resources generally, and 4) the absence of ready alternatives
is evidence of the reasenableness of a prison regulation.
Id. at 90. The lower court states that the actions of the
Defendants were reasonable, however, that is incorrect.

Looking at the facts of this case and what Turner v.
Safley requires to show the Defendants meet the exceptions
to violate Gaskins' First Amendment Rights has not been shown
here. First, there is no "valid, rational connection' between
the prison policy (not regulation), and the interest put for-
ward to justify it. The response states that it violates
prison policy, not pointing to some wvalid security concern
that "may" justify it. And, as far as the so-called "glitter"
policy goes, it does not exist. It is a made up action by
apparently the superintendent, and-'maybe the commissioner -
who is now the secretary of public safety. It is a "directive"
as noted by the Defendants response to the Plaintiff's griev-
ances. (R.A. 150-151).

The next thing is that the '"directive'" is not reasonably
related to a legitimate governmental interest. Such restric-
tions placed on the mail does not meet the reasonableness

standard of Turner v. Safely, supra. This disapproval of

incoming mail must be done on a case-by-case basis, not in
a blanket policy ban as is the case here. See 103"CMR 481.13(2)

(a)-(h). Therefore, the Defendants actions here are not

-17-



reasonable (contrary to the lower court's ruling), and fails

the second test of Turner v. Safely, supra. The third factor

is the impact accommodation of the asserted constitutional
right, i.e., First Amendment and Article 16 of the Massachu-
setts Declaration of Rights, will have on guards or other
inmates, and the allocation of prison resources generally.
First, the allocation of prison resources has fundamentally
increased due to the constant screening of all incoming mail
that is being seized wrongfully and unlawfully by the Defend-
ants under the guise of "just because." And the Deféndants
not seizing the mail contrary to the regulations, will have
no ramifications on the liberty of others or on the use of
prison's limited resources for preserving institutional order.
There would be no "ripple effect" if the Defeﬁdants were
mandated to stop this practice recently implemented. This
is more of aburden on the inmates than staff because its de-
priving prisoners of documents not deemed a threat to enter,
and that is borme out in co-plaintiff's letter(s). (Add. 1-
4.). The Defendants only provided him with five pages of
an injunction motion filed by Gaskins to him. Is that a publi-
cation? The defendants can make out no reasonable justifi-
cation for interfering with Plaintiff's access to the courts.
That is what all of the withheld legal documents entails -

interfering with court access. Moreover, the only situation

-18-



here where the absence of a ready alternative applies is the
"glitter" policy/directive. In a situation as such, the
alternative is that the glitter can be tested if its believed
that it may contain contraband in it. The regulation permits
such discretion. To date, however, there has been no evidence
produced by the Defendants to justify such a directive and/or
policy. The only thing produced by counsel was an affidavit
that is an "ipse dixit" affidavit which supported nothing
concretely of the Defendants' assertions, and the judge never
weighed in on it in coming to his ruling. What should have
been done in this case was a case-by-case testing. That would
have fully accommodated the prisoner's rights at a de minimis
cost to wvalid penological interests, as well as cutdown on
violation of First Amendment and Article 16 protections afforded
prisoners within the Department of Correction.

Here, the prison officials have substantially burdened
the Plaintiff on the free exercise of receiving legal mail,
legal documents, cards and brochures from outside sources.
Allowing Mr. Gaskins to continue receiving this information
without interference, would not unduly burden the Defendants

so-called interest. See Rasheed v. Commissioner of Correction,

446 Mass. 463, 467 (2006)(If such burden exists, the prison
must show that "1) it has an interest sufficiently compelling
to justify that burden and 2) the granting of an exemption

to persons in [the inmate's] position would unduly burden
P y
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that interest"). This standard was not met here by the Defend-
ants, and it was error for the lower court to grant their
motion for summary judgment.

IV. THE PLAINTIFF WAS DENIED DUE PROCESS WITH THE

SEIZURE OF HIS INCOMING MAIL NOT IN COMPLIANCE
WITH THE MAIL REGULATIONS AND THE 14th
AMENDMENT.

The due process clause prohibit prison officials from
depriving  Plaintiff of "life, liberty, or property without
due process of law." U.S. Const. Amend. XIV. Substantive
due process is what the Plaintiff contends he was denied.
That is so because '"substantive due process'"... refers to

the protections of the First, Fourth, Sixth and Eighth Amend-

ments. See Fundiller v. City of Cooper City, 777 F.2d 1436,

1440 (11th Cir. 1985). That is because these amendments ini-
tially applied only to the federal govermment. They now apply
to the states because they are considered to be "incorporated"
in the Fourteenth Amendment's Due Process Clause, which does

not apply to the states. See Duncan v. Louisiana, 391 U.S.

145, 147-148 (1968).

In 103 CMR 481.08, it states: "Except as provided in
103 CMR 481.09, there shall he no limitation placed on the
number of persons with whom an inmate may correspond, nor
shall there be any limitation on the number of letters an
inmate may send or receive." In 103 CMR 481.13(1) Incoming

Correspondence, it states: "It is the policy of the Massa-

-20-



chusetts Department of Correction not to read, censor, or

disapprove incoming correspondence, except where necessary

to protect legitimate govermmental interests."

The Defendants discretion is limited. See Kentucky Dept.

of Correction v. Thompson, 490 U.S. 454, 460 (1989). Before

such deprivation, due process was required and was not afforded
Mr. Gaskins.

CONCLUSTION

For the reasons stated herein, the lower court's ruling
should be fevérsed and the matter remanded back to the superior
court, or, in the alternative, this court should rule on the
merits of his appeal.

Respectfully Submitted,

/‘jﬁf 3 Cas 1ns,'pro se
BCC
. Box 8000

Shirley, Ma. 01464

Dated: /é@/??é?/

CERTIFICATE OF COMPLIANCE

I, Tony B. Gaskins, certify that this Appeal Brief is
submitted in compliance with mass. R. App. P. 16k.

. Gaskins, pro se

CERTIFICATE QF SERVICE

I, Tony B. Gaskins, certify that I caused a true copy
of the "Appeal Brief'" with Record Appendix to be served upon,
Heidi D. Handler, Esq., Department of Correction, Legal Divi-
sion, 70 Franklin Street, Suite 600, Boston, Ma. ’02110- 1327,
by first class mail, .postage prepald

Dated:/ev/QVQZ/ (:\//é%é%?yﬂ’ Gasklns, pro se

-71.
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Vicki Pineda, Paralegal
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Wiliams, Cpt. Shelley
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Shirley Center, MA 01464

Attorney
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Added Date: 02/11/2020

Attorney
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Attorney
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Work Phone (617) 727-3300
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Date Ref Description Judge
04/10/2018 Case assigned to
____________________ DCM Track F - Fast Track was added on 04/10/2018 ___ __________ _________________
04/10/2018 Attorney appearance
____________________ Qn this date Pro Se added for Plantiff Tony BGaskins______________________________
04/10/2018 1____Ongmnalcwvilcomplantfiled ...
04/10/2018 _____ 2___ ¢ Cwilactioncoversheetfiled ...
o4/102018 1 Demand forjury tnalentered ...
04/10/2018 3 Plaintiff files Uniform Counsel Certification
oo ___HApplles To Gaskins, Tony B (Plantff) _________ _______ .
04/10/2018 4 RESTRICTED INFORMATION - Affidavit of Indigency and request for waivel

substitution of state payment of fees and costs filed without Supplemental
S -1/ U
04/10/2018 5 ORDER Canteen Order Mulqueen
feceieee-o--..__.dudge Mulqueen Hon JaneE ______________________________________________
04/10/2018 6 General correspondence regarding Tracking order, cariteen order, summons

mailed to plaintiff at SBCC on 04/11/18
e ____PpplesTo Gaskins, TonyB (Plantf) ____
0412/2018 7 ____ RESTRICTED INFORMATION - Plaintiff / Petiioner's canteen account filed ____________
04/20/2018 8 RESTRICTED INFORMATION - Determination regarding normal feesand ~ Mulqueen

costs REFFERRED TO A JUDGE warved n part $100.00, pursuantto G L «

261, § 27C(2).

Notices mailed * 04/24/2018
____________________ Judge Mulqueen, Hon.JaneE .
04/20/2018 9 Plaintiff Tony B Gaskins's Motion to
____________________ make service by reqularmail ...
04/20/2018 Endorsement on Motion to make service by regular mail (#9 0) DENIED Mulqueen

Notices mailed - 04/24/2018
____________________ Judge. Mulqueen, Hon. Jane E&___ _ ___ ...
04/24/2018____10____ RESTRICTED INFORMATION - Plaintiff/ Petitoner's canteen accountfied______________
04/26/2018 Pleading titled, Affidavit of Tony B. Gaskins Establishing Proof of Service of

Process on Defendants, in addition to Summons for Steven Silva, Roberto

Baez, Vicki Pineda, Shelley Willams, Thomas Lynch, Roger Dery, filed with

the court on 04/26/2018, returned to Tony B Gaskins

Motion to make service by regular mail was denied as of 04/20/2018 (In RE.
___________________ P ) e )
04/26/2018 General correspondence regarding * Mailed Plaintiff 6 new Summons on /Z A re i

04/26/2018

Printed" 09/04/2020 10 35 am
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Service Returned for
Defendant Steven Silva As Superintendent Of Souza Baranowski Correction:
Center: Service via certified mail; Service made on 04/02/2018 (Green card

Service Returned for
Defendant Roberto Baez, Correctional Officer: Service via certified mail;

Service Returned for
Defendant Williams, Cpt. Shelley: Service via certified mail, Service made or

g g P g = gl . P s R ey

Service Returned for
Defendant Thomas Lynch, Correctional Officer: Service via certified mall,

0

Service Returned for
Defendant Roger Dery , Correctional Officer. Service via certified mail; Servic

Summons, returned INCOMPLETE
Service made via certified mail- Green Card not endorsed

Attorney appearance
On this date Jennifer Mary Staples, Esq. added for Defendant Steven Silva A

Attorney appearance
On this date Jennifer Mary Staples, Esq. added for Defendant Cpt Shelley
Williams

Attorney appearance
On this date Jennifer Mary Staples, Esq. added for Defendant Thomas Lynct
Correchional Officer

Altorney appearance
On this date Jennifer Mary Staples, Esq. added for Defendant Roger Dery ,
Correctional Officer :

Attorney appearance
On this date Jennifer Mary Staples, Esq. added for Defendant Roberto Baez,
Correctional Officer

Aftorney appearance
On this date Jennifer Mary Staples, Esq. added for Defendant Vicki Pineda,

06/01/2018

Defendant Steven Silva As Superintendent Of Souza Baranowski Correction:
Center, Cpt Shelley Williams, Thomas Lynch, Correctional Officer, Roger
Dery, Correctional Officer, Roberto Baez, Correctional Officer, Vicki Pineda,
Paralegal's Motion to
Waive Rule 9A

(Certificate of Service attached)

RA 9

Printed 09/04/2020 10 35am
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06/01/2018 18

Defendant Steven Silva As Supenntendent Of Souza Baranowski Correction:
Center, Cpt. Shelley Williams, Thomas Lynch, Correctional Officer, Roger
Dery , Correctional Officer, Roberto Baez, Correctional Officer, Vicki Pineda,
Paralegal's Motion to

Enlarge (Up to and including July 31, 2018)

Endorsement on Motion to Enlarge (Up to and including July 31, 2018)
(#18 0). ALLOWED
Changed in header and tracking order sent 06/18/2018

08/01/2018 19

08/01/2018 19.1

Defendant Steven Silva As Supernintendent Of Souza Baranowski Correction:
Center, Cpt Shelley Willlams, Thomas Lynch, Correctional Officer, Roger
Dery , Correctional Officer, Roberto Baez, Correctional Officer, Vicki Pineda,
Paralegal's Motion to

Dismiss

Steven Silva As Supenntendent Of Souza Baranowski Correctional Center,
Cpt. Shelley Willlams, Thomas Lynch, Correctional Officer, Roger Dery ,
Correctional Officer, Roberto Baez, Correctional Officer, Vicki Pineda,
Paralegal's Memorandum in support of

their Motion to Dismiss

Certificate of service of attorney or Pro Se,

Pro SeTony B Gaskins

The following form was generated

Notice to Appear
Sent On 08/15/2018 10 26.50

08/16/2018

Endorsement on Motion to Strike (#20 0) Other action taken
Defendants have 30 days to file any opposition/ response.

Notices mailed 08/16/2018

Judge Wrenn, Hon. Daniel M

Printed- 09/04/2020 10 35 am Case No 1885CV00554
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e e

08/27/2018

09/04/2018

Opposttion to Plaintiff's Motion to Stike filed by Steven Silva As
Superintendent Of Souza Baranowski Correctional Center, Cpt. Shelley
Williams, Thomas Lynch, Correctional Officer, Roger Dery , Correctional
Officer, Roberto Baez, Correctional Officer, Vicki Pineda, Paralegal

(RE. p. 20)

Endorsement on Motion to Strke. (#20 0) DENIED Wrenn
Plaintiff shall have 30 days to file an opposition to Defendants Motion to
Dismiss.

Notices mailed - 09/05/2018

09/05/2018

Event Result: Rule 12 Hearing scheduled on Donatelle
10/09/2018 02:00 PM

Has been. Rescheduled For the following reason. By Court prior to date

Hon. Sharon Donatelle, Presiding

Appeared

The following form was generated.

Notice to Appear
Sent On. 09/05/2018 10:35 12

09/24/2018

09/25/2018

09/26/2018

09/26/2018

Defendant Steven Silva As Superintendent Of Souza Baranowski Correction:
Center, Cpt Shelley Wiliams, Thomas Lynch, Correctional Officer, Roger
Dery , Correctional Officer, Roberto Baez, Correctional Officer, Vicki Pineda,
Paralegal's Motion to

Advance and Continue Hearing Date

Endorsement on Motion to Advance and Continue Hearing Date (#24 0). Wrenn
ALLOWED
Clerks to schedule new hearing date

Notices mailed * 09/26/2018

Event Result.” Rule 12 Hearing scheduled on- Donatelle
11/15/2018 02:00 PM

Has been Rescheduled For the following reason' Request of Defendant

Hon Sharon Donatelle, Presiding

Appeared:

Staff;

The following form was generated

Notice to Appear E X /’] ' b

Sent On 09/26/2018 09 29 45

Printed 09/04/2020 10 35 am Case No- 1885CV00554 Page: 6 l
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11/20/2018

04/04/2019

Opposition to Defendants’ Motion to Dismiss filed by Tony B Gaskins
(RE p 19)

Tony B Gaskins's Memorandum in support of
Plaintiffs' Opposition to Defendants' Motion to Dismiss

Habeas corpus i1ssued as to Tony B Gaskins at MCI - Norfolk for 11/20/2018
02 00 PM Rule 12 Hearng

Endorsement on Motion for a Hearnng (#25.0) ALLOWED
Notices mailed 10/15/2018

Endorsement on Motion for Writ of Habeas Corpus Ad-Testificandum (#26 0
ALLOWED
Notices matled - 10/15/2018

Judge Donatelle, Hon. Sharon

Matter taken under advisement Rule 12 Hearing scheduled on
11/20/2018 02 00 PM

Has been Held - Under advisement

Comments FTR - 313 PM

Hon Sharon Donatelle, Presiding

Appeared.

Staff

Endorsement on Motion to Dismiss (#19 0): Other action taken
Allowed In part and Denied 1n part  See Memorandum of Decision and Orde
on Defendants Motion fo Dismiss

Notices mailed : 04/12/2019

Donatelie

Donatelle

Donatelle

A7

Printed. 09/04/2020 10 35 am Case No 1885CV00554
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04/12/2018 28 MEMORANDUM & ORDER. Donatelle
ON DEFENDANTS MOTION TO DISMISS

For the aforementioned reasons, It s ORDERED that the Defendants Motion
to dismiss 1s DENIED in part, and ALLOWED in part. The Defendants motior
to dismiss 1s DENIED with.respect to the Plaintiffs challenge to the
conshtutionality of the glitter ban policy: the claims pursuant to the First and
Fourteenth Amendments of the United States Constitution against the
defendants in their individual capacities and articles 12 and 16 of the
Massachusetts Declaration of Rights, and the Plaintiff's request for
declaratory relief under G.L ¢ 231A § 2 The Defendants Motion to Dismiss is
ALLOWED as to a violation of Matthews v. Marshall Suff. Superior. Ct No
1998-SUCV-6041; the constitutionality of regulations relating to sexually
explicit matenal; and § 1983 claims against the defendants in their official
capacities

Entered and copies mailled 04/12/2019

04/29/2019 29 Plaintiff Tony B Gaskins's Motion to
Compel Discovery

05/03/2019 30 Opposition to Plaintiff's Motion to Compel Discovery (RE: p 29) filed by
Steven Silva As Superintendent Of Souza Baranowski Correctional Center,
Cpt Shelley Williams, Thomas Lynch, Correctional Officer, Roger Dery ,
Correctional Officer, Roberto Baez, Correctional Officer, Vicki Pineda,
Paralegal

05/08/2019 Endorsement on Motion to Compel Discovery (#29.0)' Other action taken Kenton-Walker
After review of the record & pleadings the motion to compel is DENIED for th
reasons stated in defendants opposition

Notices mailed * 05/08/2019

05/08/2019 31 Response to Defendant's Opposition to Plaintiff's Motion to Compel Discover
(p#30) filed by

05/23/2019 32 Defendants Steven Silva As Superintendent Of Souza Baranowski
Correctional Center, Cpt. Shelley Willams, Thomas Lynch, Correctional
Officer, Roger Dery , Correctional Officer, Roberto Baez, Correctional Officer *
Vicki Pineda, Paralegal's Motion for
an Extension of Time to Respond to Discovery Requests

05/29/2019 Endorsement on Motion to Waive Rule 9A. (#17.0): ALLOWED Kenton-Walker
Nun pro tunc to 06/01/2018

Notices mailed 06/04/2019 E 4 ) O@

Printed. 08/04/2020 10 35 am Case No 1885CV00554 Page 8 I ‘
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Endorsement on Motion for an Extension of Time to Respond to Discovery Kenton-Walker

Requests (#32 0) ALLOWED

Received from
Defendant Steven Silva As Superintendent Of Souza Baranowski Correction:
Center Answer with claim for trial by jury,

Received from
Defendant Willams, Cpt Shelley Answer with claim for tnal by jury,

Received from
Defendant Thomas Lynch, Correctional Officer. Answer with claim for trial by
jury,

Recelved from
Defendant Roger Dery , Correctional Officer Answer with claim for trial by
jury,

Received from
Defendant Roberto Baez, Correctional Officer Answer with claim for tnal by
jury,

Received from
Defendant Vicki Pineda, Paralegal: Answer with claim for trial by jury,

The following form was generated.

Notice to Appear
Sent On. 08/30/2019 09 31 58

11/12/2019

Endorsement on Motion for extension of time to file his motion for judgment  Wrenn

on the pleadings (#34 0). ALLOWED

Plaintiff Tony B Gaskins's Motion to
compel the defendants attorney of record t provide him with copies of the
discovery

Printed. 09/04/2020 10 35 am
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11/19/2019 Habeas corpus Issued as to Tony B Gaskins at MCI - Concord for 12/12/201 White
02 00 PM Hearing for Judgment on Pleading.

11/21/2019 38 Opposition to p#36, plaintiff's motion to compel the defendants' attorney of
record to provide him with copies of the discovery, filed by Steven Silva As
Superintendent Of Souza Baranowski Correctional Center,et al.

Applies To Steven Silva As Superintendent Of Souza Baranowski
Correctional Center (Defendant); Williams, Cpt. Shelley (Defendant); Thoma
Lynch, Correctional Officer (Defendant); Roger Dery , Correctional Officer
(Defendant); Roberto Baez, Correctional Officer (Defendant); Vickt Pineda,

11/27/2019 39 Defendant Steven Silva As Superintendent Of Souza Baranowski Correction:
Center's Motion to ‘

12/04/2019 Endorsement on Motion to advance and continue hearing date. (#39 0) White
ALLOWED

____________________ Notices mailed 12/06/2019 ______________ ...

12/05/2019 Event Result'. Hearing for Judgment on Pleading scheduled on’ White

12/12/2019 02 00 PM
Has been' Not Held For the following.reason’ Request of Defendant
Hon. William M White, Jr., Presiding
Staff

12/05/2019 Event Result:: Motion Hearing scheduled on. White
12/12/2019 02.00 PM
Has been Rescheduled For the following reason’ Request of Defendant
Hon. William M White, Jr., Presiding
Staff

12/05/2019 The following form was generated

Notice to Appear
Sent On 12/05/2019 11 05.00

gy e T e Ty g

12/05/2019 The following form was generated.

Notice to Appear
Sent On: 12/05/2019 11-06.26

rPnn’red, 09/04/2020 10 .35 am Case No° 1885C\V0D0554 Paage' 10 l
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12/05/2019

01/15/2020

01/15/2020

01/30/2020

02/11/2020

Habeas corpus issued as to Tony B Gaskins at MCI - Concord for 01/30/202
02 00 PM Hearing for Judgment on Pleading 12/12/19 cancelled and
rescheduled fo this date 1/30/20 at 2.00pm. Please cancel HABE for
12/12/19,

Event Resuit Motion Hearing scheduled on
01/30/2020 02:00 PM
Has been. Canceled For the following reason. By Court prior to date
Hon Daniel M Wrenn, Presiding
Staff.

Event Result Hearing for Judgment on Pleading scheduled on.
01/30/2020 02:00 PM

Has been- Rescheduled

session

Hon Daniel M Wrenn, Presiding

Staff-

For the following reason Transferred to anothe

Matter taken under advisement Hearing for Judgment on Pleading schedul¢ Ricciardone
on.
01/30/2020 02 00 PM
Has been Held - Under advisement
Comments' FTR Room 19
Hon Dawvid Ricciardone, Presiding

Staff

Endorsement on Motion for judgment on the pleadings (#37 1) DENIED
without prejudice The Tracking order 1s extended as discussed at hearing in
anticipation of motions for summary judgment

Notices mailed 02/05/2020

Defendant Steven Silva As Superintendent Of Souza Baranowski Correction:
Center's Motion for
Leave to Withdraw and Substitute Counsel.

Endorsement on Motion for Leave to Withdraw and Substitute Counsel Wrenn
(#41 0) ALLOWED

Notices matled 02/13/2020

Attorney appearance
On this date Heidi Dale Handler, Esq. added for Defendant Vicki Pineda,

Attorney appearance
On this date Jennifer Mary Staples, Esg dismissed/withdrawn for Defendant
Steven Silva As Superintendent Of Souza Baranowski Correctional Center

LA

[ Printed. 09/04/2020 10 35 am
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Attorney appearance
On this date Heidi Dale Handler, Esq. added for Defendant Steven Silva As

Aitorney appearance
On this date Jennifer Mary Staples, Esq dismissed/withdrawn for Defendant

Attorney appearance
On this date Heidi Dale Handler, Esq. added for Defendant Cpt. Shelley
Williams

______________________________

Attorney appearance
On this date Jennifer Mary Staples, Esq. dismissed/withdrawn for Defendant

Attorney appearance
On this date Heidi Dale Handler, Esq. added for Defendant Thomas Lynch,
Correctional Officer

Attorney appearance
On this date Jennifer Mary Staples, Esq dismissed/withdrawn for Defendant

Attorney appearance
On this date Heidi Dale Handler, Esq added for Defendant Roger Dery ,
Correctional Officer

02/11/2020

Attorney appearance
On this date Jennifer Mary Stapies, Esq. dismissed/withdrawn for Defendant

Attorney appearance
On this date Heidi Dale Handler, Esq. added for Defendant Roberio Baez,
Correctional Officer

_________________ L o e e e e e e e e o e s v s o — m — tm e e e e e e e = e e = e = - e e T e = e e v v e = e o e -

02/11/2020

04/24/2020

04/24/2020

Attorney appearance
On this date Jennifer Mary Staples, Esq dismissed/withdrawn for Defendant

Defendant Steven Silva As Superintendent Of Souza Baranowski Correction:
Center's Motion for summary judgment, MRCP 56

Applies To: Steven Silva As Superintendent Of Souza Baranowski
Correctional Center (Defendant); Thomas Lynch, Correctional Officer
(Defendant); Roger Dery., Correctional Officer (Defendant); Roberto Baez,

Statement of Undisputed Facts
in support of p#42: Defendants' Motion for Summary Judgment.

Applies To" Steven Siiva As Superintendent Of Souza Baranowski
Correctional Center (Defendant), Thomas Lynch, Correctional Officer
(Defendant), Roger Dery , Correctional Officer (Defendant); Roberto Baez,
Correctional Officer (Defendant); Vicki Pineda, Paralegai (Defendant)

Q41

Printed" 09/04/2020 10 35 am
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04/24/2020

Steven Silva As Superintendent Of Souza Baranowski Correctional Center's
Memorandum n support of
p#42. Defendants' Motion for Summary Judgment

Applies To. Steven Silva As Supernntendent Of Souza Baranowski
Correctional Center (Defendant), Thomas Lynch, Correctional Officer
(Defendant), Roger Dery , Correctional Officer (Defendant), Roberto Baez,

Tony B Gaskins's Memorandum in support of
p#43 Plaintiif's Motion in Opposition to Defendants' Motion for Summary

08/06/2020

The following form was generated

Notice to Appear
Sent On._07/07/2020 16 00 09

Event Result.” Rule 56 Hearing scheduled on-
08/13/2020 10 30 AM
Has been Rescheduled For the following reason Transferred to anothe
sesston
Hon Daniel M Wrenn, Presiding
Staff

08/13/2020

08/19/2020

Matter taken under advisement Rule 56 Hearing scheduled on
08/13/2020 10°:30 AM

Has been' Held - Under advisement

Comments FTR 19/Zoom

Hon. David Ricciardone, Presiding

Staff

Endorsement on Motion for Summary Judgment (#42.0) ALLOWED
After hearing. See Memorandum of Decision and order this date  Notices
mailed 8/19/20

SUMMARY JUDGMENT for Defendant(s), Steven Silva As Superintendent C
Souza Baranowski Correctional Center, Cpt. Shelley Willams, Thomas
Lynch, Correctional Officer, Roger Dery , Correctional Officer, Roberto Baez,
Correctional Officer, Vicki Pineda, Paralegal, Souza Baranowski Correctiona
Center against Plaintiff(s), Tony B Gaskins, without statutory costs It1s
ORDERED and ADJUDGED

the complaint 1s dismissed Entered and Copies mailed 8/19/20

Ricciardone

Ricciardone

KA LT
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COMMONWEALTH OF MASSACHUSETTS
WORCESTER COUNTY
Docket Report

CRTR2708-CR

08/19/2020 44 MEMORANDUM & ORDER’ Ricciardone

AND DECISION ON DEFENDT'S MOTION FOR SUMMARY JUDGMENT -
For the reasons stated, the Defendant's Motion-for Summary Judgment is
ALLOWED (See order) Entered and Copies mailed 8/19/20

Judge' Ricciardone, Hon. David
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CHARLES D. BAKER

Governor

KARYN E. POLITO

Lieutenant Governor

THOMAS A TURCO, IIT

Secretary

April 21, 2020

Civil Clerk’s Office

The Commonwealth of Massachusetts
Executive Office of Public Safety & Security
Department of Correction
Legal Division
70 Franklin St., Suite 600
Boston, Massachusetts 02110-1327
Teli(617-727-3300 Ext. 1124)

www.mass.gov/doc

- Worcester Superior Court

225 Main Street

Worcester, MA 01608

RE: QGaskinsv. Silva, el al.,

Worcester Superior Ct.. Civil Action No. 1885CV00554

Dear Mister or Madam Clerk:

WASSACHUSETTs
[~y

-] z
%, 5
/7
>y

CAROL A. MICI

Commissioner

JOHN A. O'MALLEY
Chiief of Staff

CHRISTOPHER M. FALLON

JENNIFER A. GAFFNEY
MICHAEL G. GRANT
PAUL J. HENDERSON
THOMAS J. PRESTON

Deputy Commissioner s

NANCY ANKERS WHITE
General Counsel

Enclosed please find the following documents for filing in the above-referenced matter:

1. Defendants’ Motion For Summary Judgment, with a Certificate Of Service;
2. Defendants’ Statement Of Undisputed Material Facts In Support Of Defendants’ Motion

For Summary Judgment, with Exhibits and a Certificate Of Service;

3. Defendants’ Memorandum of Law In Support Of Defendants’ Motion For Summary
Judgment, and Certificate Of Service.

Kindly file the above documents in the usual manner, Thank you for your attention to

this matter.

Enclosures

Very truly yours,

/s/ Heidi D. Handler
Heidi D. Handler
Regulations Counsel

cc: Tony Gaskins, pro se
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COMMONWEALTH OF MASSACHUSETTS

WORCESTER, SS. SUPERIOR COURT DEPT.
DOCKET NO. 1885CV00554
TONY GASKINS,
Plaintiff
V.

STEVEN A. SILVA,

Superintendent of Souza Baranowksi

Correctional Center, et al.,
Defendants

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

Defendants Steven Silva, Shelley Williams, Thomas Lynch, Roger Dery, Roberto
Baez and Vicki Pineda (hereinafter defendants) move for summary judgment pursuant to
Rule 56 of the Massachusetts Rules of Civil Procedure. As reason therefor, defendants
submit the attached statement of undisputed facts and memorandum of law.

Respectfully Submitted,
DEFENDANTS

By their attorneys,

NANCY ANKERS WHITE
Special Assistant Attorney General

Dated: _April 21, 2020 /s/Heidi D. Handler
Heidi D. Handler, BBO# 561474
Department of Correction-Legal Division
70 Franklin Street, Suite 600
Boston, MA 02110-1300
(617) 727-330, ext. 1187
Heidi.Handler@doc.state.ma.us

2416


mailto:Heidi.Handler@doc.state.ma.us

CERTIFICATE OF SERVICE

I, Heidi D. Handler, counsel for defendants, hereby certify that on this date, I served a
copy of the forgoing document on plaintiff by first class mail, postage prepaid, to his
address as follows:

Tony Gaskins
S.B.C.C.

P.O. Box 8000
Shirley, MA 01464

Dated: April 21, 2020
_ /s/Heidi D. Handler
- Heidi D. Handler
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COMMONWEALTH OF MASSACHUSETTS

WORCESTER, SS. SUPERIOR COURT DEPT.

DOCKET NO. 1885CV00554
TONY GASKINS,
Plaintiff
V.

‘STEVEN A. SILVA,
Superintendent of Souza Baranowksi
Correctional Center, et al.,

Defendants

DEFENDANTS’ STATEMENT OF UNDISPUTED MATERIAL FACTS IN SUPPORT
OF DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

Defendants submit the following statement of undisputed material facts in support of
defendants’ motion for summary judgment:

1. Tony Gaskins (plaint_iﬁ) is an inmate serving a life sentence without the possibility of parole,
presently held at the Souza Baranowski Correctional Center in Shirley, MA (SBCC).
Complaint 1. Given his underlying sentence, plaintiff may not be housed below medium
security. Affidavit of Steven Silva, attached hereto as Defendants’ Exhibit 1, §18.

2. Defendants are all present or former employees of the Department of Correction
(Department) empléyed at SBCC at relevant times: Steven Silva, Superintendent; Shelley
Williams, Captain; Thomas Lynch, Roger Dery, and Roberto Baez, Correction Officers; and
Vicki Pineda, paralegal. Steven Silva currently holds the position of Superintendent at the
Massachusetts Correctional Institution in Norfolk (MCI-Norfolk), and defendants Shelley

Williams and Roger Dery no longer work for the Department. Complaint § §2-7; Exhibit 1,
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91; Williams’s Response to Plaintiff’s Request for Admissions, attached hereto as Exhibit 19,

Response Number 6.

. On December 30, 2016, defendant Silva posted a memorandum in all SBCC housing units,

the outer control area, and the visiting room area stating:
Please be advised that effective immediately, staff, visitors and volunteers are not
allowed to enter the institution while wearing any type of glitter make-up
materials. Additionally, any mail to include cards, letters, etc, containing a glitter
type substance will not be allowed into the facility and will be considered
contraband. Glitter or glitter type products shall not be allowed within the facility
unless approved by the Superintendent.”

Exhibit 1A.

. The ban on glitter and glitter products was implemented as part of a Department-wide

protocol due to safety and security concerns associated with glitter. §peciﬁca11y, at the time

of the incidents alleged in the Complaint, individuals often atterapted to introduce illicit

drugs into Department institutions through incoming non-privileged mail, and glitter may be

used to conceal drug contraband within the glitter or on paper. Exhibit 1, §§4, 5. See also

Exhibit 19, Response Number 3. ‘

. On December 4, 2017 and December 6, 2018, SBCC issued memoranda reaffirming the ban

on all glitter products, and the ban on glitter products in any form remains in place for the

aforementioned security reasons. Exhibits 1B and 1C.

. On July 26, 2017, officials at SBCC notified plaintiff that a birthday card sent to him by his

daughter had been seized as contraband because it was written with a glitter pen. Complaint,

% 8. Disapproved Correspondence/ Publication and Contraband Notice to Inmate, attached

hereto as Defendants’ Exhibit 2.
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7. Plaintiff was allowed to retain the pictures that had been sent in the card, and was given an

opportunity to designate how the card should be disposed of under 103 CMR 403, Inmate

Property. Complaint, § 8. See also Defendants’® Exhibit 2.

8. Plaintiff filed Grievance No. 97843 on July 30, 2017 challenging the determination that the
glittered card was contraband. Grievance No. 97843, attached hereto as Defendants’ Exhibit
3.

9. Grievance No. 97843 was denied by the Institutional Grievance Coordinator (IGC) on
October 19, 2017. 1d.

10. Plaintiff appealed the denial of Grievance No. 97843 on October 21, 2017, which appeal
was deniqd by defendant Silva on November 11, 2017 due to the Department-wide ban on
glitter. Inmate Grievance Appeal Form, attached hereto as Defendants® Exhibit 4. See also
Exhibit 1, 7.

11. SBCC did not, and does not, have a blankebban on brochures from the company Kill Shot
King. Rather, all incoming inmate non-privileged mail is processed in accordance with the
definitions set forth in 103 CMR 481, Inmate Mail, and if any particular brochure or piece of
mail contains sexually explicit material or nuaity, it is deemed contraband in accordance with
the definitions therein. Thus, plaintiff may have been permitted to receive a brochure from
Kill Shot King before or after August 15,2016. Exhibit 1 9. See also 103 CMR 481,
Inmate Mail, attached hereto as Exhibit 20.

12. On August 14, 2017, SBCC received an order form mailed to plaintiff from Kill Shot King

with pictures that plaintiff admits depicted “scantily clad women.” Complaint, ¥ 9.
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13. The order form was seized as contraband because Department officials at SBCC deemed the
pictures sexually explicit. Coniplaint, 99. See also Disapproved Correspondence/
Publication and Contraband Notice to Inmate, attached hereto as Defendants’ Exhibit 5.

14. On October 6, 2017, plaintiff filed Grievance No. 98361 challenging the seizing of the order
form. Grievance No. 98361, attached hereto as Defendants’ Exhibit 6.

15. OnNovember 16, 2017, the IGC denied Grievance No. 98361, stating that the order form
was seized because it contained sexually explicit material. Id.

16. Plaintiff appealed the denial of Grievance No. 98361 on November 20,2017 . In his appeal,
plaintiff admitted that one picture in the display was deemed sexually explicit, and appealed
only the fact that he had been denied an opportunity to view the brochure. Id.

17. On December 6, 2017, defendant Silva denied plaintiff’s appeal of Grievance No. 98361
because defendant Williams allowed plaintiff to view the brochure at staff access time.
Grievance No. 98361 Appeal Form, attached hereto as Defendants’ Exhibit 7. See also
Exhibit 1, § 10.

18. Defendant Silva found that the brochure was appropriately deemed contraband due to the
nature of at least one photograph in the brochure. Id. Exhibit 1, § 10.

19. Whether or not an item is considered privileged mail is based upon the identity of the sender,

not the contents of the mail. See Exhibit 1 § 13; 103 CMR 481.10 Privileged Mail, attached

hereto as Exhibit 20.

20. When documents are éent to an inmate from an individual who is not an attorney or officer of
the Court, or otherwise identified as a person authorized to send privileged correspondence,
pursuant to the definitions in 103 CMR 481, Inmate Mail, the Department processes the

entire mailing as incoming non-privileged mail regardless of the nature of any enclosures
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because the communication itself is not privileged. Exhibit 1, §11. See also Exhibit 20, 103 -
CMR 481.10. |
21. 103 CMR 481.20, Prohibition on inmate-to inmate-Correspondence, prohibits inmates from
corresponding with inmates in another institution unless they are immediate family members,
' co-defendants in a legal action representing themselves, or the Superintendent otherwise
approves the correspondence based upon exceptional circumstances. The Department
considers correspondence through a third party to be a violation of this prohibition. Doing

legal work for another inmate is not an exception to this prohibition. Exhibit 1, {12, See

also Exhibit 20, 103 CMR 481.10 Privileged Mail, and SBCC Institutional Mail Procedures
attached hereto as Exhibit 13, Section II.

22. Persons may try to hide contraband or messages regarding criminal activity in documents and
disguise the documents as privileged mail in order to avoid detection. This is one reason it is
important to limit priviieged documents only to those specified in 103 CMR 481, Inmate
Mail. See Exhibit 1, §13.

23. 103 CMR 481.05 defines publication as :

Publication. Any book, booklet, pamphlet, magazine, periodical, newsletter, newspaper,
or similar document, including stationery and greeting cards, published by any individual,
organization, company, or corporation which is distributed or made available through any
means or media for a commercial purpose. Publication includes any portion extracted,
photocopied, or clipped from such items, provided, however, that an inmate may receive
a maximum of five pages per day, except Sundays and postal holidays, of a portion
extracted, photocopied, or clipped from such items as an attachment to personal
correspondence as long as the material is not prohibited by 103 CMR 481.00.

Exhibit 20.

See also SBCC Mail Procedures, Defendants’ Exhibit 13.
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24. On August 18, 2017, SBCC received a court decision and order concerning another inmate
which had been sent to plaintiff from the other inmate’s mother, Barbara Babcock.
Complaint, q 10.

25. The court decision and order were seized as contraband because inmates cannot correspond
with other inmates, or through third parties. See Grievance No. 98363, attached hereto as
Defendants’ Exhibit 8.

26. On October 6, 2017, plaintiff filed Grievance No. 98363 regarding the seizure of the court
decision and order, arguing that the court decision and order were legal documents that
should not have been seized. Id. See also Exhibit 10.

27. On November 16, 2017, the IGC denied Grievance No. 98363, citing the ban on inmate-to-
inmate correspondence, and noting that “[t]he use of a third party in order to correspond
between inmate to inmate is not allowed.” Id.

28. On November 20, 2017, plaintiff appealed the denial of Grievance No. 98363, and defendant
Silva denied the appeal on December 4, 2017. See Grievance 98363 Appeal Form, attached
hereto as Defendants’ Exhibit 9. |

29. Defendant Silva denied the appeal because he considered the correspondence inmate-to-

inmate correspondence in violation of 103 CMR 481, Inmate Mail, and correspondence

through a third party is considered to be a violation of this prohibition. Exhibit 1 § 12.
30. On October 7, 2017, plaintiff received a second mailing from Barbara Babcock which

enclosed a trial transcript. All but five pages of the transcript was deemed contraband

because it was not considered legal mail. See Grievance No. 98405, attached hereto as

Defendants’ Exhibit 10.
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31. Plaintiff filed Grievance No. 98405 challenging the determination that the transcript was
contraband. The phrase in this Grievance, “as Well as the legal decision in a federal case,”
are a reference to the documents that are the subject matter of Grievance 98363. Exhibits §,
10.

32. On October 18, 2017 the IGC denied Grievance No. 98405. In his denial, the IGC noted:
“Grievance is denied Incoming mail containing iegal documents, but not mailed by
authorized person listed in 103 CMR 481.10 is not considered Qrivileged mail because the
Department determines whether or not an item is considered privileged mail based upon the
identity of the sender, not the contents of the mail, and all contents are processed as non-
'privileged mail, The contents of the'mail were photocopies attached to personal
correspondence forwarded by a person not specified in section 10, thus considering the
material a “publication” where inmates are allowed to receive a maximum of five (5) pages.
Id. See also Exhibit 1, 13.

33. Plaintiff appealed the denial of Grievance No. 98405, and defendant Silva denied the appeal
on November 7, 2017 because the material included in the mailing fell within the definition
of “publicaltion.” See Grievance No. 98405 Appeal Form, attached hereto as Exhibit 11. See
also Exhibit 1, § 13, 14, 16.

34. On October 7,2017 SBCC received an appellate brief mailed to plaintiff by Jose Delacruz.
Five pages of the brief were provided to plaintiff, but the remainder was deemed contraband

pursuant to 103 CMR 481, Inmate Mail, and the SBCC mail procedures, Complaint, §{ 11,

12; See also Disapproved Correspondence/ Publication and Contraband Notice to Inmate,
attached hereto as Defendants’ Exhibit 12, See also Exhibit 20 103 CMR 481.10, Privileged

Mail; Defendants’ Exhibit 13; Defendants Exhibit 1 §§ 13, 15, 16.
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35. Plaintiff filed an informal complaint regarding the determination that the remainder of the
brief was contraband. See Informal Complaint Form, attached hereto as Defendants Exhibit
14.

36. Plaintiff filed Grievance No. 98533 on October 19, 2017, with regard to the seizure of all but
five pages of the appellate brief sent to him by Jose Delacruz, arguing that the brief was legal
mail. See Grievance No. 98533, attached hereto as Defendants Exhibit 15.

37. On November 16, 2017, the IGC denied Grievance No. 98533, stating: “Inmates may
receive a maximum of five pages per day, except Sundays and postal holidays, of a portion
extracted, photocopied, or clipped from such items as an attachment to ‘personal
correspondence as long as the material is not otherwise prohibited by the 103 CMR 481,
Inmate Mail [policy].” Id.

38. On November 20, 2017 plaintiff al;pealed the denial of Grievance No. 98533, and defendant
Silva denied the appeal on December 4, 2017 because the enclosure in the personal
corresporidence was considered a publication. See Grievance No 96533 Appeal Form,
attached hereto as Defendants’ Exhibit 16. See also Exhibit 1 q 14.

39. It is important to review all documents that are not privileged, because even if the document
appears acceptable at first glance, individuals could alter typed data to look like legal work to

avoid detection. For example, civilians may mail in printed publications which facilitate,

encourage, or instruct in, criminal activity, but disguise the documents as legal materials.

Department staff must review all attachménts to non-privileged correspondence to ensure
that no material enters the institution which would interfere with safety, security, order and

discipline. If there were no limitation on copies of printed materials the burden associated

. KA. 28



with review would soon become overwhelming. Thus, the five-page limit is necessary to
limit volume so that staff may appropriately scan the content of attachments. Exhibit 1916.

40. On February 12, 2018 SBCC began photocopying incoming non-privileged inmate mail in an
effort to reduce drug related contraband from entering the facility. Exhibit 17.

41. On August 10, 2018 the Department conducted an annual review of 103 CMR 481, Inmate
Mail, including a Standard Operating Procedure of photocopying all incoming non-privileged
inmate mail at medium and maximum-security facilities. This annual review was signed by
Commissioner Turco on August 16, 2018. See Annual Review and Standard Operating
Procedure attached hereto ‘;:15 Defendants’ Exhibit 18.

42, The SOP was implemented due to safety and security concerns associated with the
introduction of illegal drug contraband entering Department institutions through incoming
inmate non-privileged mail. This SOP remains in effect. Affidavit of Steven Silva, attached
hereto as Defendants’ Exhibit 1§ 17.

Respectfully Submitted,
DEFENDANTS
By their attorneys,

NANCY ANKERS WHITE
Special Assistant Attorney General

Dated: April 21, 2020 /s/ Heidi D. Handler
Heidi D. Handler, BBO# 561474
Department of Correction-Legal Division
70 Franklin Street, Suite 600
Boston, MA 02110-1300
(617) 727-330, ext. 1187

Heidi.Handler@doc.state.ma.us
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CERTIFICATE OF SERVICE

1, Heidi D. Handler, counsel for defendants, hereby certify that on this date, I served a

copy of the forgoing document on plaintiff by first class mail, postage prepaid, to his
address as follows:

Tony Gaskins
S.B.C.C.

P.O. Box 8000
Shirley, MA 01464

Dated: April 21, 2020 /s/Heidi D. Handler
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COMMONWEALTH OF MASSACHUSETTS

WORCESTER, SS. SUPERIOR COURT.DEPT.
DOCKET NO. 1885CV00554
TONY GASKINS,
Plaintiff
V.

STEVEN A. SILVA,

Superintendent of Souza Baranowksi

Correctional Center, et al.,
Defendants

AFFIDAVIT OF STEVEN SILVA

1, Steven Silva, hereby depose and state the following:

1. . Iam currently employed by the Department of Correction (Department) and hold the
position of Superintendent of the Massachusetts Correctional Institution in Norfolk,
Massachusetts (MCI-Norfolk). At the time of the incidents alleged in the underlying
complaint, I held the position of Superintendent at the Souza-Baranovyski
Correctional Center (SBCC). I have been employed by the Department for
approximately thirty-four (34) years. During this time I have held many other
management positions, to include Deputy Superintendent at SBCC and Director of
the Central Inmate Transportation Unit, as well as uniformed positions to includé
Correction Officer, Sergeant, Lieutenant and Captain.

2. The information contained in this affidavit is based upon my experience in the field of
corrections, my personal knowledge and/or upon my review of official records that

are kept during the normal course of business. /? 14 ) Z 00

EXHIBIT

[
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The introduction of illicit narcotics and other drugs into the Department’s prisons has
grown as a substantial security problem, posing severe risks to the health and safety
of staff, vendors, inmates, and the public at large.

Before, at the time of, and subsequent to the incidents alleged in the Complaint,
individuals often attempted to use incoming non-privileged inmate mail to introduce
illicit substances, including drugs, into Department institutions.

Glitter and glitter products pose safety and security concerns. Specifically, glitter
conceals other substances that may be hidden within the texture of the product. In
connection with items that are mailed to institutions, glitter may be used to cover or
conceal alterations that may be made to paper beneath glitter, such as soaking or
otherwise adulterating paper with illicit substances and/ or drugs. These are some of
the reasons the Department placed a ban on glitter products in any form.

On December 30, 2016 I issued a memorandum regarding glitter as part of the
Department-wide policy prohibiting glitter inside Department facilities. Reminder
memoranda were issued yearly thereafter. These memoranda are attached hereto as
Exhibits 1A, 1B, and 1C.

During the course of my regular duties I reviewed plaintiff’s appeal of Grievance No.
97843, and denied thexappeal because the card that was the subject matter of
Grievance No, 97842 was prope'rly deemed contraband in accordance with the
D.epartment policy as set forth in the Memorandum I issued on December 30; 2016.
In the course of my regular duties I reviewed the plaintiff’s appeal of the denial of the

Kill Shot King Brochure sent to plaintiff and associated with the appeal of Grievance
2
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No. 98361. In his appeal, plaintiff admitted that one picture in the display was
sexually explicit, and appealed only the fact that he had been denied an opportunity to
view the brochure. I denied plaintiff’s appeal of Grievance No. 98361 because
defendant Williams allowed plaintiff to view the brochure at staff access time.

SBCC did not, and does not, have a blanket ban on Kill Shot King Brochures.

Rather, all incoming inmate non-privileged mail is processed in accordance with the
definitions set forth in 103 CMR 481, Inmate Mail, and if any particular brochure or
piece of mail contains sexually explicit material or nudity it is deemed contraband in
accordance with the definitions therein. Specifically, Correction Officers working in
the mailroom flag items as containing sexually explicit and nude material, and the
Deputy Superintendent of Operations makes the final determination as to whether
something is, in fact, contraband due to its sexual explicit or nude content. Thus,
plaintiff may have been permitted to receive a brochure from Kill Shot King before or
after August 15, 2016.

One picture in the brochure which is the subject matter of Grievance No. 98361
contained sexually explicit material, For this reason, and none other, the brochure
was properly deemed contraband.

When documents are sent to an inmate from an individual who is not an attorney or
officer of the Court, or otherwise identified as a person authorized to send privileged

correspondence pursuant to the definitions in 103 CMR 481, Inmate Mail, the

Department processes the entire mailing as incoming non-privileged mail regardless

of the nature of any enclosures because the communication itself is not privileged.
3
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12.

13.

14.

103 CMR 481.20, Prohibition on inmate to inmate Correspondence, prohibits inmates

to corresponci with inmates in another institution only if they are immediate family
members, co-defendants in a legal action representing themselves, or the
_Superintendent otherwise approves the correspondence based upon exceptional
circumstances. The Department considers correspondence through a third party to be
inl.violation of this prohibition. Doing legal work for another inmate is not an
exception to this prohibition. I denied plaintiff’s appeal of Grievance No. 98363

because I considered it inmate-to-inmate correspondence.

103 CMR 481.10 Privileged Mail, does not define privileged mail based upon the
nature of the item being sent. Specifically, whether or not an item is considered
privileged mail is based upon the identity of the sender, not the contents of the mail,
and the regulation provides a list of authorized senders. This is necessary because
privileged mail is not opened and searched in the same manner as incoming inmate
non-privileged mail. Experience has shown that various persons try to hide
contraband or messages regarding criminal activity in documents and disguise the
documents as privileged mail in order to avoid detection. This is one reason it is ‘
important to limit privileged documents only to those whose authenticity can be
verified by the sender.

I denied plaintiff’s appeal of Grievance No. 98405, which involved a trial transcript
enclosed within correspondence, because the sender of the documents was a civilian
friend, not an authorized sender of privileged mail. Ifit had been determined that the
transcript was sent in order to allow plaintiff to assist another inmate with legal work,

4

A2/



15.

16.

17.

it would also have been appropriate to contraband the entire enclosure as inmate-to-
inmate correspondence. |

I reviewed the appeal of Grievance No. 98533 involving fifteen-page appellate brief
sent to plaintiff by a civilian. Idenied plaintiff’s appeal of this Grievance because the
document was not considered privileged mail for the same reason that the documents
related to Grievance No. 98405 were not considered privileged mail. Specifically, the
sender was a civilian friend and not an authorized sender of privileged mail. As with
Grievance No. 98405, if it had been determined that the brief was sent in order to
allow plaintiff to assist another inmate with legal work, it would alss have been
appropriate to contraband the entire enclosure as inmate-to-inmate correspondence.

It is important to review all documents that are not privlileged because even if the
document appears acceptable at first glance, individuals may alter-typed data to look
like legal work to avoid detection. For example, civilians may mail in pﬁnted
publications which facilitate, encourage, or instruct in, criminal activity, but disguise
the documents as legal materials. Department staff must review all attachments to
non-privileged correspondence to ensure that no material enters the institution which
would interfere with safety, security, order and discipline. If there were no limitation
on copies of printed materials the burden associated with review would soon become.
overwhelming. Thus, the five-page limit is necessary to limit volume so that staff
may appropriately scan the content of attachments.

Individuals attempting to use the mail to introduce illicit substances into Department

institutions are constantly evolving techniques of obscuring illicit substances in or on

EA.52



paper mail, This is one of the reasons why the Department implemented a Standard
Operating Procedure in 2018 to photocopy all incoming inmate non-privileged mail at
medium and maximum security institutions.

18.  Because plaintiffis serving a sentence of life without the possibility of parole, the

Department’s classification process will not allow him to be housed below medium

security,

Signed under the paing and penalties of perjury this y of April, 2020

Steven SN ™SN_/
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COMMONWEALTH OF MASSACHUSETTS

WORCESTER, SS. SUPERIOR COURT DEPT.
DOCKET NO. 1885CV00554
TONY GASKINS,
Plaintiff
V.

STEVEN A. SILVA,

Superintendent of Souza Baranowksi

Correctional Center, et al.,
Defendants

DEFENDANTS’ MEMORANDUM OF LAW IN SUPPORT
OF DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

Defendants Steven Silva, Shelley Williams, Thomas Lynch, Roger Dery, Roberto
Baez and Vicki Pineda (hereinafter defendants) submit this memorandum of law in
support of their motion for summary judgment.

PROCEDURAL HISTORY

Plaintiff Tony Gaskins (hereinafter plaintiff) filed the Complaint in this action on
April 10, 2018. Docket No. 1 . Following service, attorney Jennifer Staples entered helr
appearance for defendants and filed a motion to enlarge time for filing an answer or
responsive pleading. Docket No. 18. Defendants filed a motion to dismiss (MTD), along
with a memorandum of law in support of the MTD on August 1, 2018. Docket No. 19.
On October 1, 2018, plaintiff filed an opposition to defendants’ MTD. Docket No. 27.

The Court held a hearing on defendants’ MTD on November 20, 2018 (Docket
Nos, 23, 24, 27). On April 12, 2019, the Court issued a memorandum and order on

defendants’ MTD stating:
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For the aforementioned reasons, it is ORDERED that the Defendants Motion to
dismiss is DENIED in part, and ALLOWED in part. The Defendants motion to
dismiss is DENIED with respect to the Plaintiffs challenge to the constitutionality
of the glitter ban policy: the claims pursuant to the First and Fourteenth
Amendments of the United States Constitution against the defendants in their
individual capacities and articles 12 and 16 of the Massachusetts Declaration of
Rights; and the Plaintiff’s request for declaratory relief under G.L. c. 231A §2.
The Defendants Motion to Dismiss is ALLOWED as to a violation of Matthews
v. Marshall Suff, Superior Ct No. 1998-SUCV-6041; the constitutionality of
regulations relating to sexually explicit material; and § 1983 claims against the
defendants in their official capacities.

Docket No. 28

Following discox-zery, on November 18, 2019 pllaintiff filed a motion for judgment
on the pleadings. Docket No. 37.1. A hearing on plaintiff’s motion for judgment ‘on the
pleadings was held on January 30, 2020. On the same date, defendants filed a motion for
leave to withdraw and substitute undersigned counsel and an opposition to plaintiff’s
motion for judgment on the pleadings. The Court denied plaintiff’s motion for judgment
on the pleadings, and directed the parties to submit motions for summary judgment.
Docket Nos. 40, 41. '

SUMMARY OF UNDISPUTED MATERIAL FACTS

Defendants® statement of undisputed material facts in support of their motion for
summary judgment (SMF) is attached hereto and includes specific citations. The
following summary is provided for ease of reference:

A Plaintiff is an inmate housed at the Souza-Baranowski Correctional Center in
Shirley, MA (SBCC). Defendants are Superintendent Steven Silva, Captain Shelley
Williams, Correction Officers Thomas Lynch, Roger Dery, and Roberto Baez, and
paralegal Vicki Pineda. All defendants were assigned to SBCC at the-time of the

incidents in question. SMF {1, 2.
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This action involves defendants’ seizure of documents contained m five (5)
mailings to plaintiff, which were deemed contraband pursuant to 103 CMR 481, Inmate
Mail, Specifically, a birthday card containing glitter; a photograph containing nudity and
sexually explicit material; documents sent through a third party which were deemed
inmate-to-inmate correspondence; and portions of enclosures containing legal materials
from two separate mailings which were considered publications and restricted in quantity
because they were not privileged correspondence. SMF { 6, 12, 13, 24, 30, and 34.

Plaintiff brings this action pursuant to M.G.L. c. 231A, § 2, M.G.L. c. 304, §§ 1-
8, and 42 U.S.C. § 1983 alleging that defendants violated his rights under the First and
Fourteenth Amendments to the U.S. Constitution, and Articles 12 and 16 of the
Massachusetts Declaration of Rights. Plaintiff seeks declaratory, injunctive, é.nd
monetary relief. Complaint, Causes of Action and Prayers for Relief pp. 4-6.

ARGUMENT

L STANDARD OF REVIEW

"Summary judgment is appropriate where there is no genuine issue as to any material

fact and the moving party is entitled to a judgment as a matter of law.” Correia v. Fagan,
452 Mass. 120, 129 (2008). “The Court views 'the facts, together with all reasonable
inferences to be drawn from them, in the light most favorable to the nonmoving party . . .

" Cesso v. Todd, 92 Mass. App. Ct. 131, 135 (2017), quoting Pugsley v. Police Dept. of

Boston, 472 Mass. 367, 370371 (2015). "[A] party moving for summary judgment in a
case in which the opposing party will have the burden of proof at trial is entitled to
summary judgment if he demonstrates, by reference to material described in Mass. R.

Civ. P. 56(c), . . . unmet by countervailing materials, that the party opposing the motion
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has no reasonable expectation of proving an essential element of that party's case." Alicea

v. Commonwealth, 466 Mass. 228, 234 (2013), quoting Kourouvacilis v. General Motors

Corp., 410 Mass. 706, 716 (1991).
A plaintiff’s claims for declaratory and monetary damages are not appropriate in a

case where “it appears to a certainty [that plaintiff is] entitled to no relief under any state

of facts which could be proved in support of [his] claim.” Harvard Law School Coalition

for Civil Rights v. President and Fellows of Harvard College, 413 Mass. 66, 68 (1992).

II PLAINTIFE’S MAIL ITEMS WERE PROPERLY DEEMED
CONTRABAND PURSUANT TO 103 CMR 481, INMATE MATL.

Massachusetts courts have opined that “[tThe operation of a correctional
institution is at best an extraordinarily difficult undertaking and, therefore, we have
recognized that prison administrators must have broad discretion in the administration

of prison affairs.” Kenney v.-Commissioner of Correction, 393 Mass. 28, 35 (1984),

quoting Real v. Superintendent, Mass. Correctional Inst., Walpole, 390 Mass. 399
J
(1983). Although “prison inmates retain certain constitutional rights,” those rights are

necessarily limited by “[t]Ifé fact of confinement as well as the legitimate goals and

policies of the penal institution.” Cacicio v. Secretary of Pub. Safety, 422 Mass. 764, 770

n.10, 665 N.E.2d 85 (1996), quoting from Bell v. Wolfish, 441 U.S. 520, 545-547, 99

S.Ct. 1861, 60 L.Ed.2d 447 (1979).

Thus, a policy authorizing censorship of inmate mail does not run afoul of the
First Amendment so long as it is “reasonably related to legitimate penological

interests.” Commonwealth v, Jessup, 471 Mass. 121, (2015), quoting Turner v. Safley,

482 U.S. 78, 89 (1987) The Massachusetts Courts have adopted Turmner's four-factor

inquiry to determine whether a prison regulation is reasonably related to a legitimate
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penological interest: “(1) Is there a valid, rational connection between the regulation and
the governmental interest put forward to justify it, and is the govemmentai interest
legitimate and neutral; (2) do alternative means of exercising the challenged right remain
open to inmates; (3) will accommodating the challenged right have a significant ‘ripple
effect’ on guards, other inmates, and the allocation of prison resources in general; and (4)
does an alternative to the regulation exist which would fully accommodate the inmates'

rights at de minimis cost to valid penological interests?” Cacicio v. Secretaty of Pub.

Safety, supra at 770, citing Turner, supra at 89-91.

The glittered birthday card, order form, court decision and order, and portions of a
trial transcript and appellate brief were deemed contraband for legitimate penologicial
reasons, and the contraband determination and subsequent seizure of the items was
conducted pursuant to, and in compliance Witi’l, 103 CMR 481, Inmate Mail. The
Appeals Court has specifically found that 103 CMR 481, Inmate Mail, meets all of the
Turner requirements. Gaskins v. Dennehy, 84 Mass.App.Ct., 1111 (2013) As such, the
seizing of all of plaintiff’s mail items pursuant to 103 CMR 481, Inmate Mail, did not
violate plaintiff’s rights.

A. Defendants Seizure Of The Birthday Card Containting Glitter Was

Properly Made Pursuant to 103 CMR 481.13, And Plaintiff’s Claims

Regarding The Ban On Glitter Are Moot In Light Of the Department’s
Policy Photocopying All Incoming Non-Privileged Inmate Mail.

The seizure of the glittered birthday card was made pursuant to 103 CMR

481.13 (2) (h) which provides:

481.13: Reading/Censoring/Disapproval _of Incoming, Non-privileged _Correspondence/

Publications

(1) Incoming Coxresgogdencé. . It is the policy of the Massachusetts
Department of Correction not to read, censor, or disapprove incoming
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correspondence, except where necessary to protect legitimate governmental
interests.

(2) The Superintendent may authorize the reading, censoring or disapproval
of incoming non-privileged correspondence only to prevent interference with
institutional goals of security, order, discipline, or if the correspondence
might facilitate, encourage, or instruct in, criminal activity. Disapproval of
incoming, non-privileged correspondence shall not be based upon an
employee's personal views about the correspondence. The Deputy
Superintendent or his or her designee may disapprove receipt by an inmate of
non-privileged correspondence, the contents of which fall as a whole or in
significant part into any one of the following categories:

- (b) The correspondence facilitates the introduction of contraband drugs,
efc.

Thirty years ago, the Supreme Court took "judicial notice that the unauthorized
use of narcotics is a problem that plagues virtually every penal and detention center in the

country." Block v. Rutherford, 468 U.S. 576, 588-89 (1984). In no uncertain terms, the

Court has exhorted prison officials to “take all necessary steps™ to address the problem of
drugs and other contraband entering correctional facilities:

Prisons, by definition, are places of involuntary confinement of persons who have
a demonstrated proclivity for antisocial criminal, and often violent, conduct.
Inmates have necessarily shown a lapse in ability to control and conform their
behavior to the legitimate standards of society by the normal impulses of self-
restraint; they have shown an inability to regulate their conduct in a way that
reflects either a respect for law or an appreciation of the rights of others. ...
Within this volatile “community,” prison administrators are to take all necessary
steps to ensure the safety of not only the prison staffs and administrative
personnel, but also visitors. They are under an obligation to take reasonable
measures to guarantee the safety of the inmates themselves. They must be ever
alert to attempts to introduce drugs and other contraband into the premises
which, we can judicially notice, is one of the most perplexing problems of prisons
today; they must prevent, so far as possible, the flow of illicit weapons into the
prison; they must be vigilant to detect escape plots, in which drugs or weapons
may be involved, before the schemes materialize. In addition to these monumental
tasks, it is incumbent upon these officials at the same time to maintain as sanitary
an environment for the inmates as feasible, given the difficulties of the
circumstances.
Hudson v. Palmer, 468 U.S. 517, 526-527 (1994) (emphasis added).
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Before, at the time of, and subsequent to the incidents alleged in the Complaint,’
individuals often attempted to use incoming inmate mail to introduce illicit substances,
including drugs, into Department institutions. SMF | 4. Glitter and glitter products pose
safety and security concerns because glitter conceals other substances that may be hidden
within the texture of the product. In connection with items that are mailed to institutions,
glitter may be also be used to cover or conceal alterations made to paper beneath glitter,
such as soaking or otherwise adulterating paper with illicit substances and/or drugs. Id.
Thus, on December 30, 2016, the Department implemented a ban on glitter in any form in
all its institutions, and Superintendent Silva posted notice of the ban in inmate housing
units, visiting rooms, stating:
Please be advised that effective immediately, staff, visitors and volunteers
are not allowed to enter the institution while wearing any type of glitter
make-up materials. Additionally, any mail to include cards, letters, etc,
containing a glitter type substance will not be allowed in to the facility and
will be considered contraband. Glitter or glitter type products shall not be
allowed within the facility unless approved by the Superintendent.”

SMEF 3. See also Exhibit 1A.

In light of the fact that glitter is used to conceal drug contraband, banning glitter is
clearly reasonably related to legitimate penological interests. Moreover, plaintiff and his
daunghter would have been on notice of the glitter ban when the December 30, 2016
memoranda was posted in housing units and visiting rooms, and they had an alternative
means of exercising their rights to correspond as she could still send cards - the cards
would just have to be glitter free. Nor was the glitter ban arbitrarily applied to plaintiff;
the memoranda explicitly states that the glitter ban applies to all staff, volunteers, and

visitors as well as inmates. See Turner, supra 4t 89-90 (prison regulation withstands

constitutional scrutiny unless “the logical connection between the regulation and the
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asserted goal is so remote as to render the policy arbitrary or irrational”). Allowing
plaintiff to receive cards c.ontainjng glitter would have a ripple effect of endangering the
safety and security of all inmates, staff, volunteers, and the general public because they
would be more likely to encounter drugs or inmates under the influence of drugs.
Moreover, plaintiff can still send and receive glitter-free mail. As such, the Department’s
ban on glitter does not violate plaintiff’s First Amendment rights.

Lastly, the Department now photocopies all incoming inmate non-privileged mail
at medium and maximum security institutions, not just mail containing glitter, in an effort
to further reduce drug contraband. SMF 40, 41, 42. As an inmate serving a life sentence
without parole, plaintiff will never be housed below medium security. Given this fact,
plaintiff’s claims in connection with glitter are moot. Courts need decide only actual

controversies, not moot cases. Commissioner of Correction v. McCabe, 410 Mass. 847,

850-851 (1991). Mootness is “the doctrine of standing set in a time frame: The requisite
personal interest that must exist at the commencement of the litigation (standing) must

continue throughout its existence (mootness).” United States Parole Comm’n v.

Geraghty, 445 U.S. 388, 397 (1980). “Litigation is considered moot when the party who

claimed to be aggrieved ceases to have a personal stake in its outcome.” Bornstein v. Bd.

of Registration in Optometry, 403 Mass. 621, 627 (1998), ' quoting Blake v.

Massachusetts Parole Board, 369 Mass. 701, 703 (1976). In addition, the Supreme Court

has stated that a case is moot if, due to a change in circums“cances, no relief is available.

Church of Scientology v. United States, 506 U.S. 9, 12 (1992); Pidge v. Superintendent,

MCI-Cedar Junction, 32 Mass.App.Ct. 14, 19-20 (1992)(conditions of confinement in

specialized unit claim mooted by return to general population).. The requirement of an
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actual, and not moot, controversy is particularly applicable to actions seeking declaratory

relief. Penal Institutions Commissioner for Suffolk County v. Commissioner of Correction,

382 Mass. 527, 530-531 (1981); see also, Even Corporation v. License Commission for the

City of Worcester, 372 Mass. 869 (1977). In addition, where declaratory relief is sought, the

plaintiff must show that there is a substantial controversy over present rights of "sufficient
immediacy and reality" requiring adjudication. Boston Teachers Union, Local 66 v. Edgar,
787 F.2d 12, 15-16 (1st Cir. 1986) (quoting Preiser v. Newkirk, 422 U.S. 395, 402, 95 S.Ct.
2330, 2334-35, 45 L.Ed.2d 272 (1975). Once the issues presented are no longer "live" or the
parties lack a legally cognizable interest in the outcome, the case for declaratory relief is
moot. Id. Given that the current policy prevents any original piece of incoming inmate non-
privileged mail from entering any facility where plaintiff may be housed, plaintiff’s claims
regarding the glitter ban are moot.

B. The Order Form Was Properly Seized As Contraband Pursuant to 103
CMR 481(2)(g).

The seizure of the Kill Shot King order form was made pursuant to 103 CMR

481.13 (2) (g) which provides:

481.13: Reading/Censoring/Disapproval of Incoming, Non-privileged Correspondence/

Publications

(1) Incoming Correspondence. It is the policy of the Massachusetts
Department of Correction not to read, censor, or disapprove incoming
correspondence, except where necessary to protect legitimate governmental
interests.

(2) The Superintendent may authorize the reading, censoring or disapproval
of incoming non-privileged correspondence only to prevent interference with
institutional goals of security, order, discipline, or if the correspondence
might facilitate, encourage, or instruct in, criminal activity. Disapproval of
incoming, non-privileged correspondence shall not be based upon an
employee's personal views about the correspondence. The Deputy
Superintendent or his or her designee may disapprove receipt by an inmate of
non-privileged correspondence, the contents of which fall as a whole or in .
significant part into any one of the following categories:
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(g) The correspondence contains sexually explicit pictorial material or
material which features nudity which, by its nature or content, poses a threat
to the security, good order, or discipline of the institution.

The inmate mail regulation defines the term “nudity” as “[a] pictorial depiction
where genitalia, buttocks or female breasts are exposed. Publications containing nudity
illustrative of medical, educational, or anthropological content may be excluded from this
definition.” 103 CMR 481.05, Definitions. The term “sexually expl@cit” is defined as
“[a] pictc;;ial depiction of actual or simulated sexual acts including sexual intercourse,
anal or o;al sex, or masturbation or material which promotes itself based upon such
depictions on a routine or regular basis or in individual one-time issues.” Id.

Courts have uniformly held that inmates do not have a First Amendment right of

access to pornography. See e.g., Mairo v. Arpaio, 188 F.3d 1054 (9th Cir. 1999) cert.

denied 529 U.S. 1018, 120 S.Ct. 1419 (2000) (rejecting First Amendment challenge to
jail policy prohibiting “sexually explicit materials” including “pictorials that show frontal

nudity™); Amatel v. Reno, 156 F.3d 192 (D.C. Cir. 1998) cert. denied, 119 S.Ct. 2365

(1999) (upholding the Federal Bureau of Prisons regulations barring material that is

“sexually explicit or features nudity”). In Moses v. Dennehy, 523 F.Supp. 2d 57 (D.

Mass. 2007), aff’d, Josselyn v. Dennehy, 333 Fed.Apﬁx. 581 (1st Cir. 2009), the United

States District Court rejected, and the First Circuit affirmed, a challenge to the ban on
sexually explicit materials and/or images of nudity:

This Court is thus satisfied that a ban on nude, semi-nude, or sexually explicit
material is not wholly irrational or arbitrary on its face with respect to prison
safety. The Court therefore holds, as a matter of law, that there is a rational
relationship between the banning of sexually explicit material and the safety and
_rehabilitation efforts of the Department. Accordingly, 103 CMR 481 isa
constitutionally valid prison regulation.
Moses, 523 F.Supp.2d at 63.

o4 93

10



In Gaskins v. Clarke, 2008 WL 160826, (D.Mass.2008) (Saris, J.) cert. denied, 129 S.Ct.

949 (2009) , the Federal District Court rejected, and the First Circuit affirmed, a First
Amendment challenge by plaintiff to the prohibition of movies rated R and NC-17.

The Department does not have a blanket ban on Kill Shot King brochures, but
reviews each brochure in accordance with the definitions set forth in the inmate mail
regulation. Plaintiff admits that the subjects of the pictures were scantily clad. The Kill
Shot King order form in this case was seized because one picture in the form contained
nudity and sexually explicit material. SMF ] 11-18. It is defendants’ duty as
correctional professionals to apply the standards set forth in the regulation to what they
see before them as the regulatio;l specifies that “the deputy superintendent or his
designee” may disapprove non-privileged correspondence that “in whole or in significant
part” if it includes sexually explicit material or material which features nudity. See 103
CMR 481.13. Accordingly, defendants properly exercised their professional judgment
when they deemed this particular brochure contraband because they determined that one
picture contained sexually explicit material and nudity. Accordingly, seizure of the
brochure was appropriate and not in violation of plaintiff’s constitutional rights. Id.*

C. The Seizures Of All But Five Pages Of The Trial Transcript Sent By

Barbara Babcock And All But Five Pages Of The Appellate Brief Sent By
Jose Delacruz Were In Compliance With 103 CMR 481, Inmate Mail.

103 CMR 481 defines “privileged mail” as inmate mail sent to or from:

(a) Any officer of a court of the United States, of the Commonwealth of
Massachusetts, or of any court of any state of the United States (e.g:, judge,
government attorney, court clerk, parole board members, probation or parole
officers);

! Defendants note that in his appeal of Grievance No. 98361, plaintiff appears to only allege that he was not
permitted to view the brochure in conjunction with his appeal. The appeal was denied in connection with
this allegation because defendant Williams permitted plaintiff to view the brochure at staff access. SMF

q17-18.
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(b) The President or Vice President of the United States or the Governor of
the Commonwealth of Massachusetts;
(c) Any member of the Congress of the United States or any member (e.g.,
legislator) of the General Court of the Commonwealth of Massachusetts;
(d) The Attorney General of the United States or the Attorney General of
the Commonwealth of Massachusetts;
() The Director or any agent of the Federal Bureau of Investigation; and
() The Superintendent of the state correctional institution in which the
inmate is confined, an Assistant Deputy Commissioner or Deputy
Commissioner of Correction, or the Commissioner of the Massachusetts
Department of Correction.

103 CMR 481.10, Privileged Mail.

—

All other mail is considered non-privileged correspondence, which is subject to 103 CMR

481.13, Reading/Censoring/Disapproval of Incoming Non-privileged _Correspondence/

Publications. SMF { 19, 20. The inmate mail regulation limits the number of pages
from an outside source which ma}; be enclosed along with incoming non-privileged
inmate mail. Specifically 103 CMR 481.05, Definitions, provides:

Publication. Any book, booklet, pamphlet, magazine, periodical; newsletter,
newspaper, or similar document, including stationery and greeting cards,
published by any individual, organization, company, or corporation which is
distributed or made available through any means or media for a commercial
purpose.” The definition further notes that “Publication includes any portion
extracted, photocopied, or clipped from such items, provided, however, that an
inmate may receive a maximum of five pages per day, except Sundays and postal
holidays, of a portion extracted, photocopied, or clipped from such items as an
attachment to personal correspondence as long as the material is not prohibited
by 103 CMR 481.00.” (emphasis added).

103 CMR 481, Inmate Mail.

e

SBCC’s internal Inmate Mail Operating Procedures provide SBCC mail staff
guidance on how to implement 103 CMR 481, Inmate Mail. Specifically the SBCC
procedure describes how to process enclosures in personal correspondence, stating:

Inmates may receive a maximum of five pages per day, except Sundays
and Postal holidays, of a portion extracted, photocopied, or clipped from
such items as an attachment to personal correspondence as long as the

material is not otherwise prohibited by the 103 CMR 481, Inmate Mail.
(i.e. if an inmate receives a piece of mail with fifieen(15) pages of internet
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A

printing along with a personal letter, 10 of the internet pages shall be
handled according to contraband mail guidelines. However, there is no
limit on the amount of incoming mail an inmate receives. This shall not
apply to Privileged mail. (emphasis added)

Defendants’ Exhibit 13.

On October 7,2017, in two separate mailings, plaintiff received an appellate brief
from Jose Delacruz, and a trial transcript from Barbara Babcock. With regard to each,
plaintiff was provided with five pages of the enclosed documents but the remaining pages
were seized by defendants as contraband pursuant to the inmate mail regulation and
SBCC’s internal inmate mail procedures. SMF 30, 34,

In his grievances and appeals, plaintiff argues that the appellate brief sent to him
by Jose Delacruz and the trial transcript sent to him by Barbara Babcock are legal mail,
and thus fall within the definition of “privileged mail,” and so are not subject to any

restrictions, including the five-page limit per day on personal correspondence. The

assertion is false. SMF 9 30, 31, 34, 35. Pursuant to 103 CMR 481, Inmate Mail, the

Department determines what is “privileged mail” based upon the person or entity sending
the mail to the innate, not based upon the content of the mailing. SMF § 32. This
interpretatién of the regulation is rational because the individuals identified in the
regulation are either officers of the Court or governmental officials and by virtue of their
position their communications with an inmate are considered confidential, and inherently
trustworthy. Civilians who do not hold these positions have no right to communicate
with inmates in a confidential matter, and any do;:ument sent by them, whether legal or

otherwise, is subject to review. See Ten Local Citizen Grp. v. New England Wind, LIC,

457 Mass. 222, 228 (2010) (courts accord “considerable deference” to an agency’s
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interpretation of its own regulations, and a party challenging that interpretation faces a
“formidable burden” to show that the agency’s interpretation is not rational).’

It is important to review all documents that are not privileged because even if the
document appears acceptable at first glance, individuals could alter typed data to look
like legal work to avoid detection. For example, civilians may mail in printed
publications which facilitate, encoﬁrage, or instruct in, criminal activity, but disguise the
documents: as legal materials. Department staff must review all attachments to non-
privileged correspondence to ensure that no material enters the institution which would
interfere with safety, security, order and discipline. If there were no limitation on copies
of printed materials the burden associated with review would soon become
overwhelming. Thus, the five-page limit is necessary to limit volume so that staff may
appropriately scan the content of attachments. SMF § 38.

In this case, defendants did not bar plaintiff from receiving either the trial
transcript or the appellate brief, but merely st:ated that plaintiff must have the items sent
in accordance with established procedure of five pages per day; defendants’ response to
plaintiff’s informal Complaint regarding the Delacruz mailing stated “legal documents
can be mailed in but you must adhere to the SBCC procedures w/ 5 pages mailed in per
envelope,” and the iGC stated in response to Grievance No. 98405 “Incoming mail
containing legal documents, but not mailed by an authorized person listed in 103 CMR
481.10 is not considered legal mail. . . . considering the material a “publication” where

Inmates are allowed to receive a maximum of five (5) pages per day.”> SMF §{ 32, 37.

? The transcript and brief could have been properly barred in their entirety had defendants determined that
they constituted inmate-to-inmate correspondence. See Section D infta. Thus, plaintiff received more than
he would have been entitled to if defendants had researched the documents and determined that they

constituted inmat- to-inmate correspondence.
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‘When applying the Turner standard to the facts at hand, it is clear that defendants’

actions did not infringe upon plaintiff’s constitutional rights. First, the limit on
publications sent by civilians bears a rational relationship to the valid penological interest
of maintaining safety, order and discipline. Second, the documents at issue were not
barred in their entirety, and plaintiff had an alternative means available to him to obtain
the information in separate mailings, or potentially requesting the information directly
from a Court. Third, allowing the material in without review would have a ripple effect
of placing other inmates, staff and the genral public at risk of harm, And fourth, the five-
page per day limit imposeg no cost on plaintiff, and only a de minimis cost on the sender.
Accordingly, defendants’ seizure of the enclosures in the October 7, 2017 mailings from
' Barbara Babcock and Jose Delacruz did not violate plaintiff’s constitutional rights.
D. The Determination that The Court Decision And Order Sent By

Barbara Babcock Were Contraband Was Appropriate And Made In
Compliance With The Inmate Mail Regulation.

The ~decision and order in a federal case sent to plaintiff by Barbara Babcock, and
received on August 18, 2017, were deemed contraband and withheld in their entirety
pursuant to 103 CMR 481.20, Prohibition on Inmate-to-inmate Correspondence, which
provides:

An inmate may be permitted to correspond with an inmate confined in any other
correctional or penal institution in the Commonwealth only if the other inmate is
either a member of the inmate’s immediate family or is a party in a legal action in
which both inmates are parties representing themselves. The Superintendent may
approve such correspondence in other exceptional circumstances, with particular
regard to the nature of the relationship between the two inmates, and the security
level of the institution.

103 CMR 481.20, Prohibition on Inmate-to-inmate Cortespondence

The Supreme Judicial Court of Massachusetts held in the case of Com. v. Jessup,

421 Mass. 121 (2015) that the prohibition on inmate to inmate correspondence “is
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reasonably related to legitimate penological interests,” as the prohibition “was established
to ensure safety and security within the prison.” Id. The Court opined that the
prohibition “recognizes that inmate-to-inmate correspondence has the potential -to be
significantly disruptive, as such corresi)ondence may involve planned escapes, acts of
violence, or other schemes in the cases of pretrial detainees? including witness
intimidation or tampering with ¢vidence before trial.” Id.

Plaintiff argues in his grievance that Ms. Babcock sent the items to plaintiff
because they were connected to the case of he;r son and, as such, he was permitted to
receive them because inmates are allowed to share documents with another inmate for
“advice and assistance.” While it is true that inmates in the same facility may assist one
another with legal work, the Department treats inmate correspondence through a third
party in the same manner as it would direct correspondence between two inmates at
different facilities. SMF § 21. The Department’s interpretation of its own policy is not
just rational but necessary, warranting great deference, because any other interpretation

would void the intent of the policy, allowing inmates to circumvent security. See Ten

Local Citizen Grp, 457 Mass. at 228 (courts accoyd “considerable deference” to an
agency’s interpretation of its own regulations, and a party challenging that interpretation
faces a “formidable burden” to show that the agency’s interpretation is not rational).
Thus, the legal decision and order were properly seized as contraband, and plaintiff’s .
claim must be denied.

Lastly, in his motion for judgment on the pleadings plaintiff argues that he ﬂas
been assisting other inmates with legal work for years and this has never been an issue.

Defendants submit that the Supreme Judicial Court has expressly held in an equal
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protection context that Massachusetts inmates “do not have an unqualified right to work and
receive the aftendant benefits.” Jackson v. Russo, 495 F.Supp.2d 225, 229 (2007), citing

Jackson v. Hogan, 388 Mass. 376, 379 (1983) See also Murphy v. Cruz, 52 Mass.App. Ct.

314, 319 (2001). Accordingly, defendants’ seizure of the third party correspondence as
inmate to inmate correspondence was not in violation of plaintiff’s constitutional rights.

1. _DEFENDANTS PROVIDED PLAINTIFF WITH DUE PROCESS.

Inmates may not be deprived of property without due process. O'Malley v.
Sheriff of Worcester County, 415 Mass. 132, 135 (1993). Apart from plaintiff’s vague
allegation of a due process violation, the courts have already determined that 103 CMR

403, Inmate Property, provides sufficient due process in connection with the seizure and

disposal of contraband. See Puleio v. Department of Correction & Others, 75
Mass.App.Ct. 1116 (2016) (inmate whose property was disposed of in accordance with
103 CMR 403 unable to sustain a calim for procedural due process) (citations

omitted). Specifically, 103 CMR 403.15, Disposal of Inmate Property, delineates the

process for disposing of an item considered contraband:

(1)  Within one week of property being deemed contraband, the Property Officer at
the facility temporarily storing the contraband shall initially notify the inmate of
the item being stored by a contraband notification form. The inmate may elect to
dispose of the items by one of the following methods:

(a)  have the property retrieved by a visitor;
(b)  have the property mailed out to a specified destination;
(c)  have the property disposed of as seen fit by the institution.

(2) Once the inmate has selected the method of disposal and responded to the
Property Officer in writing, arrangements for disposal will be made. The property
shall be properly marked and recorded in a log book noting the date, method and
address sent if appropriate.

(3)  If the inmate does not respond within 30 days of the initial contraband notification
a final notification shall be sent to the inmate. An additional 30 day period shall
be provided for the inmate to respond. If there is no response within the
designated time period or if the property has not been disposed of within 90 days
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the property will be disposed of by the facility in accordance with 103 CMR
403.15(1)(c).

Defendants in this matter complied with 103 CMR 403.15 when they issued
contraband notices, and gave plaintiff the opportunity to dispose of the items deemed
contraband. Plaintiff has only been deprived of possession of the mail items, and not

ownership of the property. Therefore, this does not qualify as a deprivation of property,

much less a deprivation without due process. Mason v. Department of Correction, 75

Mass. App. Ct. 111 (2009), citing Williams v. Meese, 926 F.2d 994, 998 (10th
Cir.1991) (no deprivation of property where prisoner's ring and postage stamps were sent

to recipient of his choosing); Blackwell v. Lisa Mitchell, et al, Plymouth Superior Court

No. 1683CV358 (Leibensperger, E.) (“[Tlhere is no authority to suggest that the

procedure in 103 CMR 403.14 for disposal of items considered contraband violates due

process.”); Hatten v. White, 275 F.3d 1208, 1210 (10th Cir.2002) (difference between
right to ownproperty and right to possess property while in prison); Searcy v.
Simmons, 299 F.3d 1220, 1229 (10th Cir.2002), cert. denied, 546 U.S. 1125 (2006)
(prisoner still owner of property after prisoner refused to sign consent form
and prison officials sent property to his relatives when his security level changed); Pryor—
El v. Kelly, 892 F.Supp. 261, 271 (D.D.C.1995) (no deprivation of property when
prisoner was allowed to send it to an address of his choosing and thus still retained

control over it); Stansbury v. Hannigan, 265 Kan, 404, 420, cert. denied, 525 U.S. 1060

(1998); Small v. Horn, 554 Pa. 600, 614 (1998). Martin v. Spalding, 133 Idaho 469, 473
(Ct.App.1998). Accordingly, defendants’ actions did not violate plaintiff’s due process
rights.

IV. DEFENDANTS ARE ENTITLED TO QUALIFIED IMMUNITY.
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It is well established that "[glovernmental officials performing discretionary
duties generally are shielded from liability for civil damages insofar as their conduct does
not violate clearly established statutory or constitutional rights of which a reasonable

person would have known." Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982). "The

contours of the right must be sufficiently clear that a reasonable official would
understand that what he is doing violates that right ... in the light of pre-existing law the

unlawfulness must be apparent.” Anderson v. Creighton, 483 U.S. 635, 640 (1987). ‘

Once a defendant raises a qualified immunity defense, the burden is on the
plaintiff to show that the law was clearly established at the time of the alleged violation.

Dixon v. Richer, 922 F.2d 1456, 1460 (10® Cir. 1991). If the plaintiff does not meet this

initial burden, "the government official is properly spared the burden and expense of

proceeding any further." Powell v. Mikulecky, 891 F.2d 1454, 1457 (10% Cir. 1989).
“Indeed [the Supreme Court has] made clear that the ‘driving force® behind the creation
of the qualified immunity doctrine was a desire to ensure that ‘insubstantial claims’

against government officials [will] be resolved prior to discovery.”” Pearson v. Callahan

129 S.Ct. 808, 808 (2009), quoting Anderson v. Creighton, supra at 640 n.2. See

Ashcroft v. Igbal, supra at 1953.

The second prong concerns whether the constitutional right was clearly
established at the time of the alleged violation and whether a reasonable actor, similarly
situated, would have understood that his conduct violated a clearly established right.

Saucier v. Katz, 533 U.S. 194; Hope v. Pelzer, 536 U.S. 730 (2002); Maldonado v.

Fontanes, 568 F.3d 263, 269 (1* Cir. 2009); Suboh v. District Attorney Office of Suffolk

District, 298 F.3d 81, 89-90 (1* Cir. 2002); St. Hilaire v. City of Laconia, 71 F.3d 20, 24

0.4, S2
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(1% Cir. 1995), cert. den. 518 U.S. 1017 (1996). Qualified immunity turns on the

"objective legal reasonableness" of the official’s action, in light of legal rules that were

"clearly established" at the time the action was taken. Anderson v. Creighton, supra at

639; Wood v. Clemons, 89 F.3d 922, 927 (1* Cir. 1996). The inquiry “muist be

undertaken in light of the specific context of the case, not as a broad general proposition.”

Saucier v. Katz, supra at 200.

As 'set forth above, at all times defendants actions were taken pursuant to

Department policy and 103 CMR 481, Inmate Mail. There is no evidence that plaintiff

had a clearly established right to any of the material which was confiscated. As such, the

plaintiff has failed to make sufficient allegations that any of the individual defendants for

constitutional or regulatory violations.

CONCLUSION

WHEREFORE, defendants respectfully requests that their motion for summary

judgment be ALLOWED); and this Court enter judgment on behalf of defendants on all

counts.

Dated: April 21,2020

Respectfully Submitted,
DEFENDANTS

By their attorneys,

NANCY ANKERS WHITE
Special Assistant Attorney General

/s/ Heidi D. Handler

Heidi D. Handler, BBO# 561474
Department of Correction-Legal Division
70 Franklin Street, Suite 600

Boston, MA 02110-1300

(617) 727-330, ext. 1187

Heidi.Handler@doc.state.ma.us
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CERTIFICATE OF SERVICE

I, Heidi D. Handler, counsel for defendants, hereby certify that on this date, I served a
copy of the forgoing document on plaintiff by first class mail, postage prepaid, to his
address as follows:

Tony Gaskins
S.B.C.C.

P.O. Box 8000
Shirley, MA 01464

Dated: April 21, 2020
/s/Heidi D. Handler
r Heidi D. Handler
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COMMONWEALTH OF MASSACHUSETTS
WORCESTER, ss. SUPERIOR COURT
DOCKET NO. 1885CV00554A

TONY GASKINS
Plaintiff

STEVEN A. SILVA, etal.,

Defendants

MEMORANDUM OF DECISION AND ORDER ON
DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT (DOCKET P .# 42)

The plaintiff filed this complaint against prison officials whom he claims violated his
state and federal constitutional rights via the seizure of some of his incoming mail as contraband. (/\V\/
At issue is whether the claims survive judicial review.!

The plaintiff is correct that "a prison inmate retains those First Amendment rights that are
not inconsistent with his status as a prisoner or with the legitimate penological objectives of the

corrections system." Pell v. Procunier, 417 U.S. 817, 822 (1974).

“However, ‘simply because prison inmates retain certain constitutional rights does not
mean that these rights are not subject to restrictions and limitations. . . . The fact of confinement

as well as the legitimate goals and policies of the penal institution limits these retained

! The parties proceeded to summary judgment at the court’s request. The issue cast in this motion would be whether
the plaintiff can prove essential element(s) of his civil rights claims. Kourouvacilis v. General Motors Corp., 410
Mass. 706, 711 (1991). ("A complete failure of proof concerning an essential element of the non-moving party's case
renders all other facts immaterial”). Since the complaint seeks declaratory relief and injunctive relief as well as
damages, it may be viewed as one in the nature of certiorari pursuant to G.L.c. 249, 4 even when the complaint does
not mention that statute or use the word "certiorari.” See, e.g., Murphy v. Superintendent. M.C.L. Cedar Junction,
396 Mass. 830, 833 (1986). Regardless, this case turns on legal interpretations and not genuine issues of material
fact; the standard on summary judgment is at least as favorable to the plaintiff, as the non-moving party.
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constitutional rights. . . . Accordingly, we have held that even when an institutional restriction
infringes a specific constitutional guarantee, such as the First Amendment, the practice must be
evaluated in the light of the central objective of prison administration, safeguarding institutional
security.’ ...Prison administrators are therefore ‘accorded wide-ranging deference’ in the
‘adoption and execution of policies and practices that in their judgment are needed to preserve
internal order and discipline and to maintain institutional security.” Champagne v. Commissioner
of Correction, 395 Mass. 382, 387 (1985) [internal citations omitted]. “Specifically, the Supreme
Court directs that, ‘when a prison regulation impinges on inmates' constitutional rights, the

regulation is valid if it is reasonably related to legitimate penological interests.

Commonwealth v. Jessup, 471 Mass. 121, 130-131 (2015) quoting Turner v. Safley, 482 U.S. 78, 84

(1987).
In this case I find that the prison’s interpretation and implementation of the regulations
(103 CMR 481 et seq.) as to “privileged mail™ and “‘non-privileged correspondence/publications™

was reasonable and passes muster under the various factors mandated by Turner, id. In contrast,

the plaintiff’s interpretation that “legal mail is legal mail™ is not in keeping with 103 CMR
481.10 that defines privileged mail in reference to the sender. Also, the plaintiff’s stance with
regard to the use of glitter ignores the prison’s legitimate interest in prohibiting drug contraband
from entering the facility. Accordingly, the plaintiff has not shown on this record that the

defendants have illegally infringed upon his constitutional rights, and his claims therefore fail.

2 g.4. 92



ORDER

For the reasons stated, the Defendants’ Motion for Summary Judgment is ALLOWED.

David Ricciardone, Superior Court Justice

Dated: August 18, 2020



COMMONWEALTH OF MASSACHUSETTS

Worcester, ss. Superior Court
No. 1885CV00554-A
Tony B. Gaskins,

Plaintiff, F ELE

SEP 04 2020
Steven Silva As Superintendent Of
Souza Baranowski Correctional Center, et al., ATTEST: MM/\/\ .
CLERK

V.

Defendants.

NOTICE OF APPEAL

The Plaintiff, Tony Gaskins, appeals the decision of Ric-
ciardone, J. on 8/18/20 granting Defendants' Motion For Summary L*,/\

Judgment.

Respectfully Submitted,

e .
/J‘ﬁ#} ’

Dated: 8/24/20

Shirley, Ma. 01464

CERTIFICATE OF SERVICE

I, Tony B. Gaskins, certify that I caused a true copy
of the foregoing “'Notice of Appeal," to be served upon,
Heidi D. Handler, Esq., Department of Correction, Legal Division,
70 Franklin Street, Suite 600, Boston, Ma. 02110-1327, by
first class mail, postage prepaid. )

Dated: 8/24/20
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103 CMR 481.00: INMATE MAITL
Section

481.01: Purpose

481.02: Cancellation

481.03: Applicability
481.04: Access to Regulation
481.05: Definitions

481.06: Institutional Procedures
481.07: Collection and Distribution of Mail

481.08: Amount of Mail

481.09: Free Postage for Indigent Inmates

481.10: Privileged Mail

481.11: Identification and Processing of anﬂeged Mazil

481.12: Inspection of Non-privileged Correspondence and Packages

481.13: Reading/Censoring/Disapproval of Incoming Non-privileged
Correspondence/Publications

481.14: Reading/Disapproval of Outgoing Non-privileged Correspondence/Publications
481,15: Procedural Requirements for Disapproval of Incoming Correspondence/Publications
481.16: Procedural Requirements for Disapproval of Outgoing Mail

481.17: Return Address on Oufgoing Mail

481.18: COD Mail Prohibited

481.19: Prohibited Correspondence

481.20: Prohibition on Inmate-to-inmate Correspondence

481.21: Forwarding Mail :

481.22: Time Limits

481.23: Emergencies

481.24: Responsible Staff

481.25: Annual Review
'481.26: Severability Clause

481.01; Purposs

The purpose of 103 CMR 481.00 is to establish rules governing the sending and
receiving of mail by inmates confined in state correctional institutions, The
Department recognizes the importance of the use of mail by mma.tes to maintain
appropriate contact with the community.

481.02: Cancellation
. 103 CMR 481.00 cancels all previous Departmental and institutional policy

statements, bulletins, directives, orders, notices, rules or regulations regarding inmate
mail or correspondence, which are inconsistent with 103 CMR 481.00.

/2, Az Qt_g
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481.03: Applicability

103 CMR 481.00 is applicable to all employees and inmates at all state
correctional institutions within the Department of Correction.

481.04: Access to Regulation”

103 CMR. 481.00 shall be maintained within the Central Policy File of the
Department and shall be accessible to all Department employees. A copy of 103
CMR 481.00 shall also be maintained in each Superintendent's Central Pohcy Fﬂe and
at each inmate hbrary

481.05; Definitions
Commissioner. The chief executive officer of the Department of Correction.
Court Official. A judge, court or an employee of a court of the United States or of the

Commonwealth of Massachusetts, or an attorney employed by a state or federal
governmental agency.

Deputy Superintendent. A deputy administrative officer of a state correctional
institution. .

Indigent Inmate. Upon request for waiver of fees or cost, an inmate may be declared
indigent if:

(2) Afthe time of the request, the inmate has, in all accounts to Whlch he or she

has access, a total amount less than or equal to $10.00 plus the cost or fees sought

to be waived; and

(b) At no time for the 60 days immediately preceding said request, have the

inmate's accounts contained more than $10.00 plus the cost or fees sought to be

waived. (e.g. request to waiver $5.00 on July 1, 2015; indigent if, at no time
since May 1, 2015, total in accounts has been more than $15.00).

In addition to 103 CMR 481.05: Indigent Inmate(a) or (b), the Superintendent
may in his or her discretion, designate an inmate as indigent if the inmate has less than
$2.00 in his or her account at the time of the request, or in other circumstances as he or
she deems appropriate.

" Inmate. For the purposes of 103 CMR 481.00 only, an individual, whether. in
pre-trial, un-sentenced, or sentenced status, who is confined in a correctional
institution, including those individuals admitted for evaluation or commitment to the
Bridgewater State Hospital, at the Massachusetts Treatment Center or at the
Massachusetts Alcohol and Substance Abuse Center.

Mail Officer. The employee at a correctional institution whose duties include the
processing of mail.
L.A 90
55117 . ! . 103 CMR 481 - 2
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481.05: contimmed

" Nudity. A pictorial depiction where genitalia, buttocks or female breasts are
exposed. Publications containing nudity illustrative of medical, educational, or
anthropological content may be excluded from this definition.

Publication. Any book, booklet, pamphlet, magazine, periodical, newsletter,
newspaper, ot similar document, including stationery and greeting cards, published’
by any individual, organization, company, or corporation which is distributed or made
available through any means or media for a commercial purpose. Publication
includes any portion extracted, photocopied, or clipped from such items, provided,
however, that an inmate may receive a maximum of five pages per day, except
Sundays and postal holidays, of a portion extracted, photocopied, or clipped from
- such items as an attachment to personal correspondence as long as the material is not
- prohibited by 103 CMR 481.00.

Sexually Explicit. A pictorial depiction of actual or simulated sexual acts inclnding
sexuel intercourse, anal or oral sex, or masturbation or matetial which promotes itself
based upon such depictions on a routine or regular basis or in individual one-time
issues.

Superintendent. The chief administrative officer of a state correctional institution.

4381.06 Institufional Procedures

The Superintendent at each correctional institution shall develop written
institutional policies designed to implement 103 CMR 481.00. Institutional policies
regarding mail shall conform to the requirements set forth in 103 CMR 481.00 and
shall be subject to the approval of the Commissioner or a designee.

481.07 Collection and Distribution of Mail

(1) Outgoing mail shall be collected directly from a locked mail box by a
Department of Correction (Department or DOC) employee, in accordance with an
established schedule, at least once each day, except Sundays and postal holidays.
Prior to outgoing mail being placed in the locked mailbox, staff shall verify that the
inmate depositing mail into’the box is in fact the inmate whose name and return
address appear on the envelope and that the envelope is sealed.

All outgoing mail shall be stamped on the reverse side of the envelope with
language indicating that the correspondence is sent from a correctional institution.
Mail sha]l be stamped in blue ink only; the stamp shall read as follows: -

"This correspondence is forwarded from a Massachusetts Correctional Institution.
The contents may not have been evaluated and the Department of Correction is not
responsible for the substance or content of the enclosed material. If you have
received unwanted correspondence from this inmate, call 1-866-684-2846 to stop 8 4 . q 7
5/5/17 - 103 CMR 481 -3
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481.07: continued

future correspondence.”

At no time shall outgoing mail be collected or otherwise handled by an inmate.
All outgoing mail, including inter and intra~-office'mail, shall be processed through the
institutional mailroom.

(2) Incoming mail shall be distributed directly to the receiving inmates by a DOC
employee in accordance with an established schedule, at least once every day except
Sundays and postal holidays, unless an article of mail is held pursuant to the
provisions of 103 CMR 481.15 and 481.16. At no time shall incoming mail be
distributed or otherwise handled by an inmate nor shall mail be left by the distributing
employee in a commonly accessible place. Nothing in 103 CMR 481.00 shall limit

" the right of a Superintendent to withhold delivery of publications from an inmate

serving disciplinary detention time until the completion of said detention time.

(3) Outgoing mail shall be collected from the inmates and delivered to the post
office, and incoming mail shall be picked up from the post office and delivered to the

_ inmates, within 24 hours of collection, except when an article of mail is held pursuant

to the provisions of 103 CMR 481.14 and 481.15.

' 481.08: Amount of Mail

Except as provided in 103 CMR 481.09, there shall be no limitation placed on the
number of persons with whom an inmate may correspond, nor shall there be any
limitation on the number of letters an inmate may send or receive.

481.09: Free Postage for Indigent Inmates

Indigent inmates shall be permitted to mail three letters first class Weighing one
ounce or less each week at institution expense. In addition, an indigent inmate shall

" be permitted, where necessary, to send an unlimited number of letters of any weight to
* any court official at institution expense. A charge shall not be placed against future

deposits to an inmate's account for the cost of postage and materials supplied in

" accordance with 103 CMR 481.10.

\ 481:10: Privileped Mail

515117

(1) Inmates shall be permitted to mail to and receive letters from the following
persons in accordance with the procedures set forth in 103 CMR 481.12:
() Any officer of a court of the United States, of the Commonwealth of
Massachusetts, or of any court' of any state of the United States (e.g., judge,
government attorney, court clerk, parole board members, probation or parole
officers);
(b) The President or Vice President of the United States or the Govemnor of the

Commonwealth of Massachusetts; p /4 .

103 CMR 481 - 4
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481.10: continued

(¢) Any member of the Congress of the United States or any member (e.g.,
legislator) of the General Court of the Commonwealth of Massachusetts;

(d) The Attomey General of the United States or the Attorney General of the
Commonwealth of Massachusetts;

(e) The Director or any agent of the Federal Bureau of Investigation; and

(® The Superintendent of the state correctional institution in which the inmate is
confined, an Assistant Deputy Commissioner or Deputy Commissioner of .
Correction, or the Commissioner of the Massachusetts Department of Correction;

(2) Inmates-and persons with whom inmates may correspond as provided in 103
CMR 481.10(1) shall not use or permit others to use anthorized privileged mail for
personal, non-legal or non-official co:respondence the transmission of contraband, or
the transmittal of commumications to be given or forwarded to persons not specified in
103 CMR 481.10(1).  Persons receiving unauthorized privileged mail,
correspondence intended for a party other than the addresses, or letters or packages
for forwarding, shall submit such communications or materials to the Superintendent
of the institution in which the inmate is confined. Inmates who fail to submit such
communications or materials to the Superintendent shall be subjected to disciplinary
action. ’

(3) Attorneys shall bt allowed to provide self-addressed, meter- stamped envelopes
to their inmate clients. The envelope should be addressed to the law firm or to the
individual attorney, contain only a meter-stamp (not a postage stamp) and may not be
altered in any way. Should an inmate alter or attempt to utilize the meter-stamped-
envelope to send mail to anyone other than the original addressee, a disciplinary
report shall be issued..

481.11: Ydentification and Pn_)cessing of Privileged Mail '

(1) Outgoing privileged mail shall not be opened for inspection or any other purpose
or otherwise impeded in its transmission, if it meets the following requirements:
() itis addressed to a person listed in 103 CMR 481.10(1);
(b) it includes on the outside of the envelope the inmate's name and return
address, including the name of the correctional institution it is being sent from;
(c) it has been marked by the mst1tut10n to indicate to the dddressee that it has not
been inspected or opened;
(d) it successfully passes a fluoroscope examination for contraband material if
mailed from a medium or maximum security level facility, or, if mailed from a
minimum or pre-release security level facility, it successfully passes a fluoroscope
examination for contraband material when requested by the Superintendent and
approved by the Commissioner,

(2) Outgoing privileged mail that does not successfully pass a fluoroscope
examination shall be processed as follows: ? # 99 ?

5/5/17 103 CMR 481 -5
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481.11: continued

. (2) the inmate whose name appears on the returti address shall be notified of the
unsuccessful fluoroscope examination of the correspondence or package;
(b) ifthe inmate acknowledges that he or she is the sender of the correspondence
or package, he or she will be asked to open thé correspondence or package for
inspection;
(c) if an inmate refuses to open such correspondence or package for inspection
upon request, the addressee’s permission to open and inspect the package will be
sought unless circumstances require the matter to be referred to the appropriate
law enforcement agency by the Superintendent (e.g., U.S. Postal Service, State
Police, Federal Bureau of Investigation, District Attorney) for handling as
appropriate, and the Commissioner shall be notified.

(3) Incoming privileged mail may be required to successfully pass a fluoroscope
examination for contraband material but shall not be opened by a DOC employee
excepf in the presence of the addressee inmate and for the sole purpose of ascertaining
that its contents are free of contraband. The purpose of the: inspection will be fo
receive and receipt any funds enclosed for the inmate, to verify and record the receipt
of permitted personal property, and to prevent the transmission of contraband to the
inmate. The processing of funds, permitted personal property and contraband found
in mail shall be in accordance with 103 CMR 403.00: Inmate Property and 481.00.

481.12: Inspection of Non-privileged Correspondence and Packages

5/5/17

(1) All outgoing, non-privileged correspondence and packages being sent from a
maximum or medium security level facility shall be required to successfully pass a
fluoroscope examination for. contraband materials. All outgoing non-privileged
correspondence and packages being sent from a minimum or pre-release security
level facility may be required to successfully pass a fluoroscope examination for
contraband materials when requested by the Superintendent and approved by the
Commissioner. The opening and inspection of outgoing non-privileged mail and
packages at all security level facilities shall be at the discretion of the Superintendent
to prevent the transmission of materials and/or information which represents a threat
to security, order, rehabilitation or public safety, or appears to contain material not
addressed to the addressee, but rather, material intended for other parties.

" (2) All incoming non-privileged correspondence and packages may be required to

successfully pass a fluoroscope examination for contraband materials, and shall be
opened and inspected before delivery to the inmate. The purpose of inspection will
be to receive and receipt any funds enclosed for the inmate; to verify and record the
receipt of permitted personal property; and to prevent the transmission of contraband
to the inmate. Ifthere is reasori to believe contraband is being introduced through the
mail based on the paper color, texture, efc., a photocopy of the original
correspondence rather than the original correspondence may be forwarded to the
inmate. The processing of funds, permitted personal property and contraband found in

103 CMR 481 -6
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481.12; continued

corresporidence shall be in accordance with 103 CMR 403.00: Inmate Property.

(3) Notice shall be sent to the sender and the addressee, for both oufgoing and
" incoming mail, whenever contraband is confiscated, provided that the address is
known. Such notice shall satisfy the requirements of 103 CMR 481.15 and 481.16.
Any money order confiscated as contraband shall be processed pursuant t0.103 CMR

—403; 17(B§——

(i) Incoming Correspondence, It is the policy of the Massachusetts Department of '
Correction not to read, censor, or disapprove incoming correspondence, except where
necessary to protect legitimate governmental interests.

(2) The Superintendent niay authorize the reading, censoring or disapproval of

incoming —non-privileged —correspondence—only—to—prevent—interferencewith
institutional goals of security, order, discipline, or if the correspondence might
facilitate, encourage, or instruct in, criminal activity. Disapproval of incoming,
non-privileged correspondence shall not be based upon an employee's personal views
about the correspondence. The Deputy Superintendent or his or her designee may
disapprove receipt by an inmate of non-privileged correspondence, the contents of
which fall as a whole or in significant part into aty one of the following categoties:
(&) The correspondence contains depictions or descriptions of procedures for the
construction or use of weapons, ammunition, bombs or incendiary devices;

(b) The correspondence contains depictions, descriptions or encouragement of
methods of escape from correctional facilities, or contains blueprints, drawings or
similar descriptions of any correctional institution within the Commonwealth;

(c) The correspondence contains depictions or descriptions of procedures for the
brewing of alcoholic beverages, or the manufacture of drugs;

(d) The correspondence is written, in whole or in part, in code;

(¢) The correspondence contains depictions, descriptions or encouragement of
activities that may lead to the use of physical violence or group disruption;

() The correspondence contains encouragements or instructions in the
commission of criminal activity; .

(2) The correspondence contains sexually explicit pictorial material or material
which features nudity which, by its nature or content, poses a threat to the security, -
good order, or discipline of the institution.

(h) The correspondence facilitates the introduction of contraband drugs, etc.

(3) Incoming Publications,
(@) The Deputy Superintendent may reject a publication within a reasonable time
of receipt to prevent interference with institutional goals of security, order,
rehabilitation, or if the publication facilitates, encourages, and/or instructs in
criminal activity. The Deputy Superintendent may not reject a publication solely
because its content is religious, philosophical, political, social, or becauss its [? A [O /

5/5/17 103 CMR 481 - 7
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481.13: continued

_ content is ﬁnpopﬁlar or fépugnant. Publications which may be rejected by a

Deputy Superintendent include, but are not limited to, publications which fall
within one of the categones listed in 103 CMR 481. 14(2)(a) through (h). An
inmate may not receive more than one copy of a particular issue of a publication.
(b) Publications may be excluded solely because they contain sexually explicit
material or feature nudity as defined in 103 CMR 481.05. In addition, the -
Deputy Supetittendent of the Treatment Center, with the approval of the
Commissioner, may exclude additional types of material that may interfere with
the treatment and rehabilitation process at that institution.

(c) It is the Deputy Superintendent's decision as to whether or not a publication
should be excluded.

(d) Sexually explicit material does not include material of a news or mformatlon
type, or material illustrative of medical, educational, or anthropological content.
(e) Deputy Superintendents may not establish an excluded list of publications.
Deputy Superintendents should review each issue of a subscription publication
prior to rejection of the issue. Rejection of several issues of a subscription
publication is not sufficient reason to reject the subscription in its entirety.

(f) Where a publication is rejected, the procedural requirements of 103 CMR.
481.15 shall be followed. The notice required by 103 CMR 481.15 shall contain
reference to the specific article(s) or material(s) considered objectionable.

481.14: Reading/Disapproval of Outgoing Non-privileged Correspondence/Publications

It is the policy of the Massachusetts Department of Correction not to read or
censor outgoing mail, except where necessary to protect legitimate governmental
interests,

(1) The Superintendent may authorize the reading of outgoing non-privileged
correspondence when in his or her opinion such action is necessary to prevent the
transmission of materials &nd/or information which represents a threat to security,
order, rehabilitation or to the public safety.
{

(2) For outgoing mail, such authorization may be granted when the Superintendent
has received specific information that a particular inmate's mail contains information
which may jeopardize institutional security, order, rehabilitation or the public safety.
Ordinarily, such specific information shall indicate that the contents of the outgoing
correspondence fall as a whole or in significant part into any one of the following
categories:

(8) The con:espondence contains a transmlttal of plaris for escape or to introduce

confraband into the prison;

(b) The correspondence contains plans for criminal actmty or any activity which

violates any Departmental or institutional rule, regulation, order or policy;

(¢) The correspondence is written, in whole or in part, in cods; /g /57 / OZ

515117 103 CMR 481 - 8
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481.14: continued

(d) The correspondence contains threatening or harassing language or material,

including sexually explicit material, intended for unwilling recipients;

(e) The correspondence contains or appears to contain unsanitary or hazardous

material (e.g. feces, insects, dirt, debris);

(f The correspondence contains an extortion demand(s);

(g) The correspondence contains cash, drugs, jewelry or other céntraband for

transmittal outside the prison;

(h) The correspondence is addressed to a recipient who has previously requested

not to receive correspondence from the inmate pursuant to 103 CMR 481.19;

() The correspondence has an improper or no return address; or

() The correspondence contains material not intended for the addressee, but

rather, material intended for other parties.

Where outgoing mail is read pursuant to 103 CMR 481.13, and prohibited
information is found, the mail or relevant portion thereof may be confiscated or
copied in the furtherance of an investigation. Notice of a confiscation shall be given
to the inmate in accordance with 103 CMR 481.16.

(3) No employee may read inmate mail unless authorized to do so ny the
Commissioner ot the Srpermtendent

4 Any employee reading inmate mail pursuant to the Commissioner's or
Superintendent's authorization shall record such action in a log book maintained for
such purpose.

481.15: . Procedural Requirements for Disapproval of Incoming Correspondence/Publications

(1) Correspondence. When any correspondence, or portion thereof, addressed to an
inmate, is received at the institution, but is not delivered to the inmate for any reason
 set forth in 103 CMR 481.14, the inmate, and the sender when identifiable, shall be
__promptly notified, in writing, of the following:
(a) the reason(s) for refusing to deliver the correspondence or a portion thereof to
an inmate;
(b) the fact that a written appeal may be submltted by the mmate ot sender to the
Superintendent.

(2) Publications. When any publication addressed to an inmate is received at the
institution but is not delivered to an inmate for any reason set forth ih 103 CMR
481.14, the inmate, and the publisher when identifiable, shall be promptly notxﬁed, in .
. writing, of the following:

(8) the reason(s) for refusing to deliver the publication to an inmate(s);

(b) the fact that a written appeal may be subm_rtted by the inmate or publisher to

the Superintendent. /? ,42 / éj

(3) A single notice of rejection to the publisher from a particular institution or the
5517 ) 103 CMR 481 -9
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481.15: continued

Department shall be sufficient where more fhan one inmmafe at the institution or within
_ the Department receives the subscription publication.

(4) The Deputy Superintendent may permit an inmate an opportunity to inspect, in
the presence of correctional personnel, any disapproved material for purposes of filing

an appeal unless such review may provide the inmate with information of a nature
which is deemed a threat or defriment to the security, good oxder or discipline of the
institution or which might encourage or instruct in criminal activity. An inmate has
the right to appeal the disapproval to the Superintendent by submission of a written
appeal within seven T'calendar days of receipt of the Disapproved
Correspondence/Publication and Contraband Notice.

(5) The Superintendent shall, within a reasonable time from receipt of such an
appeal, make a decision and notify the inmate.

(6) Where criminal activity is suspected, in addition to the foregoing procedures, the
matter shall be referred to the appropriate law enforcement agency by the
Superintendent (e.g., U.S. Postal Service, F.B.IL, State Police, district attorney), and
the Commissioner shall be promptly notified.

481.16: Procedural Regu_lr' ements for Disapproval of Qutgoing Mail

(1) When any mail, or a portion thereof, whether privileged or non-privileged, is not
mailed either because it fails to successfully pass a fluoroscope examination or its
contents fall as a whole or in significant part info any one of the categories listed in
103 CMR 481.14(2)(a) through (g), the inmate shall be promptly notified mwntmg of
the following:
7 " () the reason for the refusal; and
(b) notice that a written appeal may be submitted by the inmate to the
Superintendent or designee.

(2) The Superintendent or designee shall, within a reasonable time of the receipt of -
such an appeal, make a decision and notify the inmate.

(3) Where criminal activity is suspected, in addition to the foregoing procedures, the
matter shall be referred to the appropriate law enforcement agency by the
Superintendent (e.g., U.S. Postal Service, F.B.L, State Police, district attomey), and
the Commissioner shall be notified.

481.17: Return Address on Qutgoing Mail E /4 P /0 g
O sha]l be the inmate's responsibility to place his or her return address on the
outside of all outgoing letters or packages. The return address shall include the
inmate's name and the address designated by the institution for inmate mail. Letters
5/5/17 103 CMR 481 - 10
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481.17: continued
or packages without a return adércss;, or where the _.imnate dendes that he or she is the
sender of outgoing correspondence bearing his or her name, will not be forwarded to
the post office. N

(2) Inaddition, all outgoing mail shall be stamped on the reverse side of the envelope
with language indicating that the comrespondence is sent from a correctional
institution. Mail shall be stamped in blue ink only; the stamp shall read as follows:

"This correspondence is forwarded from a Massachusetts Correctional Institution.
The contents may not have been evaluated and the Department of Correction is
not responsible for the substance or content of the enclosed material. Ifyouhave
received unwanted correspondence from this inmate, call 1-866-684-2846 to stop
future correspondence." ‘

481.18: COD Mail Prohibited

No collect-on-delivery (COD) letters or packages of any kind shall be sent or
accepted for an inmate, except with the approval of the Superintendent or designee.

481.19 Prohibited Correspondence

Notwithstanding any other provisions of 103 CMR 481.00, an inmate may be
prohibited by the Superinténdent from corresponding with a particular person if that
person, or the person's parent or legal guardian in the case of a minor, has requested in
writing that such correspondence from the inmate be terminated. Whenever such
correspondence is not mailed, the inmate shall be notified. Such notice shall satisfy
the requirements of 103 CMR 481.16

48120 Prohibition on fnmate-to-inmate Correspondence

An inmate may be permitted to correspond with an inmate confined in any other
correctional or penal institution in the Commonwealth only if the other inmate is
either a member of the inmate’s immediate family or is a party in a legal action in
which both inmates are parties representing themselves. The Superintendent may
approve such correspondence in other exceptional circumstances, with particular
regard to the nature of the relationship between the two inmates, and the security level
of the institution. The following additional limitations apply:

() The Supeﬁntendents at both the sending and receiving institutions must approve
of the correspondence;

(2) Such incoming or outgoing correspondence at institutions of all security levels

may, for reasons of safety or security, be inspected and read by staff at either the

sending and/or receiving institution pursuant to the avthorization of the /2 , /4) ./ ﬁ g
5/5/17 : 103 CMR 481 - 11

First Response of POD No.1 11



481.20: continued .

Commissioner or institution Superintendent in accordance with applicable guidelines
and requirements set forth in 103 CMR 481.12, 481.13 and 441.14.

(3) When an inmate’s request for inmate-to-inmate correspondence is approved by
both Superintendents, a copy of the approval document(s) shall be placed in each
inmate’s six-part folder, and a copy shall be maintained in the mail room of both
institutions,

(4) Superintendents shall develop a logging process to show approvals and
disapprovals for inmate-to-inmate correspondence. Approved inmate-to-inmate
correspondence shall be reviewed every 90 days.

. (5) The prohibition on inmate-to-inmate correspondence applies only to Department
of Correction inmates incarcerated in a Department of Correction or county facility in
Massachusetts,

481.21: Forwarding Mail

(1) Mail received for an nmate who has been fransferred or released from the
institution where the mail is received shall be forwarded promptly, whenever
_possible, or returned to the sender.

(2) Change of address cards shall be readily available at each institution for issue to
inmates, upon request, who-are scheduled for transfer or release from the institution.
Tomates shall be responsible for notifying their correspondents and the pubhshcrs of
their subscriptions of any change of addrcss. .

(3) Mail for inmates who are on escape status shall have their mail marked "Return
to Sender" and returned to the postoffice. 'Where appropriate, return may be delayed
until such time as appropriate law enforcement officials are notified.

481.22: Time Limits

Time limits set forth in 103 CMR 481.15 and 481.16 are directory and may be
modified by the Superintendent of the Commissioner, under appropriate
circumstances.

481.23: Emergencies

Whenever in the opinion of the Commissioner, Deputy Commissioner or the
Superintendent of a state correctional institution, an emergency exists which requires
suspension of all or part of 103 CMR 481.00, he or she may order such suspension,
except that any such suspension lasting beyond 48 hours must be authorize

Commissioner. | dé A, ) 1Y (ﬂ

5/5/17 ‘ 103 CMR 481 - 12
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481.24: Responsible Staff

The Supcrinteﬁdent of each institution shall be responsible for impiemenﬁng and
monitoring 103 CMR 481.00, :

481.25: Annual R;:view

103 CMR 481.00 shall be reviewed at least annually by the Commissioner or a
designee.” The party or parties conducting the review shall develop a memorandum
to the Commissioner with a copy to the Central Policy File indicating revisions,
additions or deletions which shall be included for the Commissioner's written
approval and shall become effective pursuant to applicable law.

481.26: Severability Clause
If any article, section, subsection, sentence, clause or phrase of 103 CMR 481.00
is for any reason held to be unconstitutional, contrary to statute, in excess of the
authority of the Commissioner or otherwise inoperative, such decision shall not affect

the validity of any other article, section, subsection, sentence, clause or phrase of 103
CMR 481.00.

REGULATORY AUTHORITY

103 CMR 481.00: M.G.L. c. 124, § 1(b), 1(c), 1(q), nd . 127, § 87.

E/lg‘ /67
sisnT : | 103 CMR 481 - 13
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PURPOSE:

SECTION I.

1.

COMMONWEALTH OF MASSACHUSETTS
DEPARTMENT, OF CORRECTION
STANDARD+ OPERATING PROCEDURE (SOP)
103 CMR 481 - Inmate Mail

This standard operating procedure (SOP) establishes
guidelines for critical operational and security
changes to the 103 CMR 481 Inmate Mail, not yet
codified ' into the 103 CMR 481. This standard
operating procedure is applicable to all employees of
the Department of Correction.

Mail Monifors

\

The ’'Superintendent may authorize the reading or
censoring of incoming and outgoing non-privileged
correspondence only to prevent interference with
institutional goals of security, order, discipline, ox
if it might facilitate, encourage or instruct in
criminal  activity. Authorization  for  reading
correspondence "shall never' be based upon. employee’s
personal views or for retaliation against an inmate.

In circumstances where staff have 'received specific
information that jeopardize institutional security in
accordance with 103 CMR 481.14(2)a-j and 481.15(2)a-g,
requests authorizing reading and censorship shall be
made to the Superintendent as followed:

(a) . Staff shall submit a Request for Inmate Mail
Monitor form wvia the security module of the
Inmate Management System (IMS) to - the
Superintendent which will include a detailed
explanation as to the reason for. request in
accordance with 103 CMR 481.14.2 and 481.15.2.

(b) The Superintendent will approve or deny said
request via IMS. ' The monitor will expire 90 days
from the date of approval.

(c) A one time extension may be granted by the
Superintendent for monitoring beyond the 90 days
contingent wupon a substantial belief that the
initial condition under which the mail monitor
was initially approved still exists. The request
for this extension will be completed via the
extension tab located on the original mail
monitor request form on the security module of

IMs. .ﬁZ;A?/
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(d) © The expectation shall be that sought information
would have been acquired upon ‘'conclusion of the
90 day extension. If additional time is
requested, the Superintendent shall be prudent
-and exercise .conservative judgment when
determining the necessity to continue the mail
monitor., In this case, a new request wvia IMS
will need to be initiated and approved for an
additional 90 days. .

3. Upon approval of a mail monitor by the Superintendent,

the following recordkeeping and oversight will be
established.

(a) An approved mail monitor should not in any way
delay delivery of incoming mail to the inmate or
outgoing mail to the post office beyond the 24
hour period established in 103 CMR 481.08. The
only exception to this time frame should be in
those instances where mail is confiscated ,in
accordance with 103 CMR 481.15 and 481.16.

(b) A central file shall be ‘established and
maintained by the Inner Perimeter Security. This
file shall include copies of any mail that
included information supporting the original
request.

(c) An electronic log shall be maintained in the
security module of IMS to be used whenever a
staff member reads inmate mail pursuant to an
approved mail monitor. Content of the log will
include but not limited to:

(1) Inmate name and commitment aumber
(2) Name of staff reviewing mail and date
reviewed
(3) Dates of monitor approval and expiration
(4) Type of mail, i.e. incoming/outgoing
(5) Name and address of sender/receiver
(6) Type of intelligence received
(7) Superintendent review
{(d) The e;ectronic mail monitor log shall be reviewed
\ by the Superintendent every 90 days and
documented in the mail monitor log.

4, IMS will automatically close an approved mail monitor
90 days from the date' of the Superintendent’s
approval, 1f an appropriate extension was not filed

and granted. g/ﬁ)/ /0 ?
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SECTION II. Photocopying of Incoming Non-Privileged Inmate Mail

1. For those facilities authorized by the Commissioner,
all incoming non-privileged inmate mail shall be
photocopied prior +to distribution. to the inmate.
Superintendents shall ensure that the following
directives are followed: '

(a) All inmates will receive a photocopied duplicate
of authorized, non-privileged mail addressed to
them. This includes the envelope.

(b) All inmates will receive a photocopied duplicate
of authorized photographs mailed to  them.
Multiple pictures will be £it to a standard size
copy paper.

(¢) Staff will generally make black/white photocopies
of incoming non-privileged imnmate mail. Color
photocopies should be utilized for incoming non-
privileged mail consisting of colored or crayon
drawings, color photographs/pictures and greeting
cards utilizing color. Color photocopies should
not be used to photocopy colored paper or
envelopes, yellow lined paper, letterhead, return
address labels, signatures or postmarks appearing
in color. Photographs received directly £from
verifiable photo-printing companies do not need
to be photocopied. Third party photos from photo-
printing companies are not authorized and must be
photoecopied.

(d) Magazines, newspapers and publications sent

” directly from publishers shall not *° be
photocopied. However anyi inserts, f£lyers and/or
advertising materials. . included within said
publication as well as any correspondence from
publishers which includes all envelopes are not
exempt for photocopying purposes.

(e} Contraband mail items such as cards with glitter
shall not be copied and shall be procesgsed in
accordance with 103 CMR 403, Inmate Property.

(£) This directive does not apply to privileged mail.

2. Non-privileged incoming mail shall be stored by the
facility in . accordance with the following

retention/shred schedule: o
R4 170
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Non-privileged Mail
Retention/Shred Schedule
Mail- Date Shred Date -
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November
P AaHE X Ly CalPii G i TR S ¢ el i Foe T3 3
Decenber il Febfudry. 2l i

The inmate may choose to have the original mail sent
to a designated person at the inmate’s expense.
Original mail shall not follow the inmate wupon
transfer to another institution.

3. If an inmate is- returned to higher security to a
medium or maximum  security facility  that is
photocopying non-privileged inmate 'mail, any mail that
the inmate had within his/her property shall be deemed
contraband and treated in accordance with' 103 CMR
"403.15, Disposal of Inmate Property, with the
exception of previously authorized photographs (which
the inmate may retain).

Staff shall ensure that the following time frames are
adhered to, in accordance with 103 CMR 481.07(3):

“Outgoing mail shall be collected from the
inmates and delivered to the post office, and
incoming mail shall be picked up from the ‘post
office and delivered to the immates, within 24
hours of collection, except when an article of
mail is held pursuant to the provisions of 103
CMR 481.14 and 481.15.”

NN
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Attachment A

REQUEST FOR INMATE TO INMATE CORRESPONDENCE -

_ DATE
TO: Snpérintendent/Sheriﬂ"
Institution
FROM: Superintendent/Sheriff
* Institntion
RE: Our Inmate: o Commitment #
Your Inmate: - Commitment #
I have approved our inmate’s request dated ., to correspond ‘with an inmate from your facility for the

following reason, and I am forwarding this request to you for your consideration.

| Immediate family member. (Circle appropriate relationship):Husband, wife, mother, father, sister,
brother, son, danghter.

Pro Se Legal Action (inmates are co-plaintiffs or co-defendants in legal action in which both inmates are
representing themselves), Court and case no. , .

TO BE COMPLETED BY RECEIVING FACILITY SUPERINTENDENT/SHERIFF
REQUEST APPROVED.

REQUEST DENIED FOR THE FOLLOWING REASONC(S):

Superintendent/Sherift " Date

-

+ + Instifution

2412

October 2018 .
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Attachment B
COMMONWEALTH OF MASSACHUSETTS
. DEPARTMENT OF CORRECTION-
DISAPPROVED CORRESPONDENCE/PUBLICATION AND CONTRABAND

NOTICE TO INMATE
Intended Recipient

Name of Recipient Inmate Number (if applicable) | Institution
Address - Street or P.O, Box | City " | State and Zip Code

. Sender
Name of Sender Material Sent (name and date of | Institution(if applicable)

correspondence/publication)
Addross — Strect or B.O. Box | Cily State and Zip Code
Non-Delivery Information

Date ftem Postmarked Ttem Rejected for Delivery (letter, package, magazine, book, etc.)
or Date Item Received

Reason(s) for Disapproval/Non-Delivery
Item(s) fall as a whole or in significant part into any one-of the fo]lowmg categories:

——Transmiital of plans for, or the infroduction of, contraband mio the prison
—____ Plans for criminal actjvity or any activitywhich vglates any departmental or institutional rule, regulation, order or
policy , .

Written in code
Threatening or harassing correspondence including the sendmg of sexually explicit material to 1mw111mg recipients
Correspondence containing nnsanitary or hazardous material (i.e., feces, msects dirt, debris)
Extortion demands
Sending cash, drugs, jewelry or other contraband outside the prison -
The recipient has previously requested not to receive correspondencé from the inmate pursuant to 103 CMR 481
Improper or no return address
Depicts or describes procedures for the construction of weapons, ammunition, bombs, or incendiary devices ‘
Depicts, describes or encourages methods of escape from correctional facilities or contains blueprints, drawings or
similar descriptions of any correctional institution within the Commonwealth.
Depicts or describes procedures for the brewing of alcoholic beverage(s), or the manufacture of drugs
Depicts, describes or encourages activities that may lead to the use of physical violence or group disruption
—__Encourages or instructs in the commission of criminal activity
Sexually explicit pictorial material or material that features nudity. * Per 103 CMR 481.13(3)(c) it is the Deputy
Superintendent’s decision as to whether or not a publication should be excluded.
— Ttem(s) not authorized by 103 CMR 403, Inmate Property Policy.

Signature of Institution Staff Member Date Signed /
. : Z / 4 4 / ;

#* IMPORTANT** PLEASE NOTE: IF YOU DISPUTE THIS DECISION, YOU HAVE THE RIGHT TO APPEAL TO THE
SUPERINTENDENT BY SUBMISSION OF A WRITTEN APPEAL WITHIN 7 DAYS OF RECEIPT OF THIS NOTICE.

THIS ALSO SERVES AS YOUR INITIAL CONTRABAND NOTIFICATION UNDER 103 CMR 403.15 FOR THE ABOVE-
REFERENCED ITEM(S).
* 'Distribution: Original — Deputy Superintendent Copy ~ Property Officer Copy — Inmats
October 2018
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COMMONWEALTH OF MASSACHUSETTS

DEPARTMENT OF CORRECTION
DISAPPROVED CORRESPONDENCE/PUBLICATION AND CO AND
NOTICE TO INMATE

- Yntended Recipient Q’
Name of Recipient Inmate Number (if applicable) Institution —
Gask ar Tany \WS NS SR
Address -~ Street or P.0/Box City State and Zip Code

Sender

Name of Sender Material Sent (name and date of | Institution (if applicable)

HC<L\<\[

correspondence/publication)

Address - Street or P.O, Box City State and Zip Code
25 Ly-delc A Glavcegtes Mp 01930
Non-Delivery Information
Date Item Postmarked Item Rejected for Delivery (letter, package, magazine, book, etc.)
or Date Item Received I /‘ 4 ’ . .
25017 (erd ava Pellag vicvhen Wt gLl e pRA

Reason(s) for Disa;

oval/Non-Deliver

Item(s) fall as a whole or in significant part into any one of the following categories:

Written in code

— Extortion demands

Sending cash, drugs, jewelry or.other contraband outs1de the prison
The recipient has previously requested not to receive correspondence from the inmate pursuant to 103 CMR 481

TImproper or no retumn address

Encourages or instructs in the commission of criminal activity

decision as to whether or not a publication should be excluded.

Iter(s) not authorized by 103

CMR 403, Inmate Property Policy.

] //?Q

S1gnamre«ef Idstitution Staff Member

Date Signed

7}?_(7/17

Transmittal of plans for, or the introduction of, contraband into the prison
Plans for criminal activity or any activity which violates any departmental or institutional rule, regulation, order or policy

Threatening or harassing correspondence including the sending of sexually exphc1t material to unwilling recipients
Correspondence confaining unsanitary or hazardous marenal (i.e., feces, inseets, dirt, debris)

Depicts or describes procedures for the constriction of weapons, ammunition, bombs, or incendiary devices
Depicts, describes or encourages methods of escape from correctional facilities or contains blueprints, drawings or similar
descriptions of any correctional institution within the Commonwealth,

Depicts or describes procedures for the brewing of alcoholic beverage(s), or the manufacture of drugs -
Depicts, describes or encourages activities that may lead to the use of physical viclence or group disruption

Sexually explicit material or material that featnres nudity. *Per 103 CMR 481.15(3)(c) it is the Deputy Superintendent’s

24 V4

e lMI’ORTANT W ﬁASE NOTE: IF YOU DISPUTE THIS DECISION, YOU HAVE THE RIGHT TO APPEAL TO THE

SUPERINTENDENT BY SUBMISSION OF A WRITTEN APPEAL WITHIN 7 DAYS OF RECEIPT OF THIS NOTICE.

THIS ALSQ SERVES AS YOUR INITIAL CONTRABAND NOTIFICATION UNDER 103 CMR 403,14 FOR THE ABOVE
REFERENCED ITEM(S). PLEASE COMPLETE THE SECOND PAGE OF THIS FORM AND ADVISE THE INSTITUTION
PROPERTY OFFICER OF YOUR CHOSEN METHOD OF DISPOSAL,

Distdbution:

Original -

Deputy Superintendcnt

Copy - Property Officer

Copy - Inmate

b



COMMONWEALTH OF MASSAGHUSETTS
DEPARTMENT OF CORRECTION

INMATE GRIEVANCE FORM
FORWARD TO INSTITUTIONAL GRIEVANCE COORDINATOR (IGC)

Name GASKINS TONY Grigvance# 97843  [nstitution SOUZA~BARANOWSKI CORRECTLONAL
Commit No, W52145 Housing N2 _ PateOf 20170726 grevance 20170730

Informal filed vyeag

Complaint My daughter, Heshey Sova mailed me around 20 pictures of my grandchildren,
herself, and my three sons, along with a birthday card, letter and $100 money
order. The mailroom Captain sent me a contraband slip stating that the card and
letter was written with a glitter pen. However, nowhere in it does it indicates
anything about the pictures or the money order. When I filed the informal
complaint, the Captain never mentions the pictures, and explainmed that the money
order was sent to the treasurer. My daughter informed me that she had also
signed that money order with that same pen: I am not playing this game with yolu
people, This ig an assassination on my daughter's character, whose husband is a
state police officer. The pictures are of my family and are of sentimental value
and I want them, as well as the mall sent to me by my daughtex.®

Remed
i:rqn:es{e_d If my pictures of my children are not found and provided to me as well as the

letter and caxd, I will be filing a lawsuit against this policy, the Captain and
Superintendent. I want damamges in the amount of $10,000.00, as the pictures,
caxrd, and letter have sentimental value.

Staff ‘
Reclplent Hisman Bethany Ki CO I

Staff
lavolved

Slgnature

REGEIPT BY INSTITUTIONAL GRIEVANCE COORDINATOR
Date Réceived 20170815 Decislon Date 20171019

Signature Tocci Thomas M CQ I

Final Declsion DENTED

Declsion Your grievance is denied. The mail room was contacted and it has been determined
that the mail that you were referencing is currently located with contraband mail
items due to it being written on with glitter pen. Glitter is considered
contraband and will not be allowed within the institution. You have uncil
10/26/17 to answer the contraband slip to have it mailed out at your expense. If

you fail to respond by 10/26/17 the contraband will be disposed of as seen £it by |
the institution. : !

Signature Dats

.. Denied grisvances may be appealed to the Superintendenl within 10 working days of Institutional Grievance Coordinators decislon.

o - | -./?f./%_/&
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COMMONWEALTH OF MASSACHUSETTS
DEPARTMENT OF CORRECTION

Namte @ASKTNS TONY institution SOUZA-BARANOWSKT CORRECTTONAT:

. - S
Commit No. W52145 Heusing N2 ol 20170726 Dete O s 20170730
) . : INMATE RECEIPT SOUZA~BARANOWSKI CORRECTTONAL
Name GASKINS TONY . Institution

Cemm?t No. W52145 . Grlevance# 97843 Date Received 20170815:

Y

Slgnature. Hisman Bethany K CO I

%
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COMMONWEALTH OF MASSACHUSETTS

N g DEPARTMENT OF CORRECTION

- INMATE GRIEVANCE APPEAL FORM
. FORWARD TO SUPERINTENDENT ,

Name GASKINS TONY , ) ) institution SOUZA-BARANOWSKI CORRECTIONAL
. eal Date Of
Number Ws2145  Housing N2 nge 21-OCT-17_- __ Grievance . 30-JUL-17

Appeal Recsived Date _ 23-Q0T-17

< Appeal GRIEVANCE 97843;

The [GC Is stating that the birthday card my daughter mailed me that was written In "glitter pen® s coniraband, and not parmiited In the
institution. There is no such regulafion or pollcy written ta statg that glitter pen ink is not parmiited, and not atlowlng me the blrthday
card sentto me by my ‘Gaughter viofates my First Amendment rights, as welf as Article 12 of the Massachusetis Consfilution. The
CMR regulating mail gives no such authoﬁtv to this saiministration io keep me from re-celving mail written in glitter pen.

g::f‘iyte d 1 am requesting that the blithday card nol be deslroysd until the outcormne of the civil liigation. If Its destroyed before this matter has )
had its day in court, | want damages In the amount of $15,000, whereas the card has senhmental value
Iszt:gpient Hisman Bethany K CO 1 .
Slgnature
DECIS[ON BY SUPERINTENDENT
A‘ppeal Recelved Date. 23-0CT-17 Decisicn Date Declsion
Decision By .
Reasons
Signature Date
INMATE RECEIPT
Iomate’s Name GASKINS TONY . : Institution SOUZA-BARANOWSK! CORRECTIONAL ,
Number Ww52145 . Appeal Recelved Date -23-OCT-1T
Fs!teagpi ent Hisman Bethany K CO - '
Superintendent’s Signature

.



The Commonwealth of Massachusetts
Execntive Offict of Public Safety & Security
Department of Correction
Sonza-Baranoswsks Correctional Center
P.O. Box 8000
Shirley, Massachusetis 01464

Charles D. Baker

. Governor -
Lot Governor " Office #(978) 514-6500
, Fox $(978) 514-6529
D o et www.mdss.gov/doc
TO: All Staff, Visitors,Vol
FROM: Brian McDonald, Dep
DATRE:" December 4, 2017
RE: Glitter—MaﬂMake-up Materials/Products

Thomas A. Turco III

Commissioner-

John A. O'Malley
Chief of Staff

Paul Dietl
Bruce X, Gelb
Michael G. Grant
Carol A. Micl
Deputy Commissioners

.Steven Silva
Superintendent .

Please be advised that this is to serve as a reminder that staff, visitors and yolunteers are not
allowed to enter the institution while wearing any type of glitter make-up materials,

Additionally, any mail io znclude cards, letters, efc., containing a glitter type substance w:ll not

be allowed info the facility and will be considered contraband.

Glitter or glitter type products shall not be allowed within the facﬂxty unless approved by the
Superintendent.

Thank you for your anticipated cooperation regarding this matter.

BM/bs
Co: !

Steven Silva, Supetintendent

Kimberiey Linooln, Deputy Superintendeht Re-Eniry
Christopher Phelps, Direofor of Seouuity

Ceptains .

Michae] Rumery, IPS Commeander

Outer Control

Maiiroom staff

- Visit Processing

Posted All Housing Units
file
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COMMONWEALTH OF MASSACHUSETTS
WORCESTER, SS. SUPERIOR COURT DEPT.
DOCKET NO. 1885CV00554

TONY GASKINS,
Plaintiff
V.
STEVEN A. SILVA,
Superintendent of Souza Baranowksi

Correctional Center, et al.,
Defendants

' DEFENDANT SHELLEY WILLIAMS’ RESPONSES TO PLAINTIFF’S FIRST SET OF
REQUESTS FOR ADMISSIONS

1. Defendant objects to these admissions to the extent that fhey seek information -
.protected from disclosurI; by the attorney-client privilege, the work product doctrine, or other
applicable privileges or protections. |

2. Defendant objects to these admissions to the extent they seek the disclosure 'of
information not required under the Federal Rules of Civil Procedure, or not reésonably calculated
to lead to the discovery of adﬁssible evidence. '

v 3, _ Defendanfc objects to these admissions as undu15‘r burdensome and oppressive
insofar as tﬂey seek information in the plaintiff’s possession, custody and/or control.
\ 4. Defendant’s respoz;ses to these admissions, insofar as it may refer to a document

prodméd, shall not be deemed ’.co consﬁhite an admission that any particular document exists, is
relevant, or is admissible as evidence or that the éubj ect matter of the request is relevant to tﬁe

litigation,

£n /7



5. Subject to and without waiving any of his objections, Defendant reserves the right .
to supplement these respomses, as needed, should she later obtain additional, responsive

information.

Regquest No. 1

Do you admit or deny that you are the Captain at Souza-Baranowski Correctional Center -
(SBCC), and that you oversee the institution’s mailroom?

Response No. 1’

Defendant admits only to the extent that defendant was formerly a Captain at the SBCC.
One of defendant‘s responsibilities was to oversee the inmate mailroom at the SBCC. Defendant
has since retired from the Department of Correction (Department or DOC). Otherwise defendant
denies. .

Request No. 2

Do you admit or deny that as the overseer of the mailroom at the prison, thatyou are
required to follow the mailroom regulations, 103 CMR 481.00, et seq.?

Response No. 2

Defendant admits only to the extent that, Wﬁﬂc employed by the Department, she was
required to follow all regulations and policies implemented by the Department, including 103
CMR 481, Inmate Mail. Otherwise defendant denies.

Request No. 3

Do you admit or deny that you have your subordinate officers who work the mailroom, to
confiscate and contraband any and all letters written in “glitter pen,” and greeting cards that
[have] glitter on them?. : :

Response No. 3

Defendant admits only to the extent that there were officers subordinate to defendant’s
rank as Captain who worked in the mailroom at SBCC. Defendant further admits that, at all
times relevant to plaintiff’s Complaint, any correspondence or items that contained glitter were
not allowed into the facility due to safety and security concerns. Otherwise defendant denies.

Request No. 4

WX



Do you admit or deny that there is no regulation that grants you or the administration at
Souza Baranowski Correctional Center the authority to “not” allow into the facility via mail,
glitter cards or written letters with glitter pens.

Response No. 4

Defendant denies.

Request No. §

If your answer to Request No. 4 is yes, then can you produce the statue, rule, or
reguilation that grants such authority?

Response No. 5

Defenc{ant objects, as this request does not seek an admission or denial.

Request No. 6

Do you admit or deny that you are not allowing Mr. Gaskins to receive legal documents
from persons who are not lawyers?

Respons e‘ No. 6

Defendant denies, as defendant is no longer employed by the Department,

Request No. 7

Do you admit or deny that you are violating the First Amendment when you deny .
Gaskins legal documents mailed to him from third party persons? '

Response No. 7 _

Defendant denies.

Request No. 8

Do you admit or deny that there are laws that protect Mr. Gaskins legal documents
mailed to him from third party persons? :

Response No. 8

Defendant objects, as this request calls for a legal conclusion.

Reguest No. 9
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Do you admit orjdeny that you are contrabanding partially nude and non-nude photos of -
girls paid for through a dervice agent/company .

Response No. 9 _
Defendant objects to this request as vague, as there is no referéncs of fime for this
request. Without waiving the abjection, defendzut admits only to the extent that items received

in the mail may be seizedl s contraband if they comtain sexually explicit material and/or nudity,
pursuant to 103 CMR 481, Inmate Mail. Otherwise, defendant denies.

Request No. 10
Do you admit or deny that when you denied Gaskins the catalog of the non-nnde

. photographs of girls, that you violated Lovell v. Superintendent, 26 Mass. App. Ct. 35 (1988),
where the SIC allowed pnsoners to have in theit possession mude photographs?

Response No. 10
Defendant objects, as this request calls for & legal conclusion.
Slgnedlmdmﬂ:cpms andpcnaltes ofpcquryonth:s / l day of Jane, 2019.
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Approved as to form:

NANCY ANKER.S WHITE
Speciel Assistant Attorney General

> =
' ~~Jennifér Stap '
. : .Associate General Counsel
BBO# 631399 '
 Department of Comrection
70 Frankdin Street, Suite 600
Boston, MA 02110-1300
+617-727-3300, ext. 1144
Jenmifer. Staples@doc.state.ma,us
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COMMONWEALTH OF MASSACHUSETTS

WORCESTER, SS. ' SUPERIOR COURT DEPT.

DOCKET NO, 1885CV00554
" TONY GASKINS, '
Plaintiff —
v.
STEVEN A, SILVA,

Superintendent of Sonza Baranowksi
Correctional Center, etal,, .
" Defendants

DEFENDANT THOMAS LYNCH’S ANSWERS TO PLAINTIFE'S FIRST SET OF
INTERROGATORIES '

L Counsel objects to fhese intefro gatories fo the extent that they seek discovery beyond the
permissible scope of discovery under Massachusetts Rules of Civil Procedure, including irrelevant or

privileged information, docnments and materials that are privileged from discovery.

2. Counsel farther objects to.plaintiff's attempt to define words and phrases beyond those meanings |

commonly understood and understood by the responding designee,

3 Counsel objects to these interrogatories as unduly burdensome and oppressive insofar as they
seek information in the plaintiff’s possession, custody and/or control,

4, Defendant’s responses to these interrogatories shall not be deemed lo constitute an admission that

.any particular document exists, is relevant, or is admissible as evidence or that the s'ubj ect matter of the

réquest is relevant to the litigation, Moreover, responses ot lack of response to any interrogatory shall not
. . |
be deemed to constitute an admission.

‘5, Although each of counsel’s objections is tnade solely oﬁ the responding defendant’s behalf,

nothing in these interrogatory answers waives the objections of all other defendants,

. -8




Notwithstanding snch objections and understandings, nor waiving same, defendant

AY

Thomas Lynch responds as follows:

INTERROGATORY NO. 1:

Describe your function as a mailtoom of!icer at Sonza Bmowsﬁ Correctional Center,

ANSWER: ' '

As a mail room ofﬁcer, I am responsible to plck up mail every morning at the United States Post *

Office located in Shirley, MA. The privileged mail is logged and fluoroscoped and then

forwarded to the Tnner Perimeter Security for hand delivery. Non-privileged mail is-opened,

searched for contraband, and photocopied. Ithen drop off the mail at the fac111ty for delivery to
the jnmates by the lelpm shift.”

NI'ERROGATORY NO. 2

Please state how long you have been working as a correctional officer, and within the
mailroom at Souza Baranowski Corrcchonal Center.

ANSWER: ’

I have been working as a correction officer since July 5, 2009 and in the mail room for '
approximately four (4) years,

L4

INTERROGATORY NO. 3: C !

As a mailroom officer w1tbm the Department of Coz:rechon, are you required to follow the mail
Regulatlons?

ANSWER: =

‘As an employes of the Department of Conechon, I am required to follow all current regulations,
policies, and procedures, including 103 CMR 481, Inmate Mail,

INTERROGATORY NO. 4:
_ Who told you to contraband legal mail mailed into Tony Gaskins from a-third party?

ANSWER: -
The mail wasg seized pursnant to 103 CMR 481, Inmate Mail,

| | 2 2 p, 12
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INTERROGATORY NO. 5:
Do you know that legal mail is protected speech under the First Amendment?
Defendant objects to this inferrogatory as it calls for a légal opinion and g legal conclusion,

INTERROGATORY NO. 6:

What regnlation or, policy authotizes you to withhold legal mail mailed into Tony Gaskins froma
third party? l

Defendant objects to the instant intcrroéatory as overly broad, conclusory, and vague. Without
waiving the objection, defendant states as follows: .

Various regulations, policies and procedures allow Department of Correction sta:ﬁ:‘ to seize and/or
withhold iferos as contraband that would pose a'safety and security risk to the facility, Department of
. Correction staff, inmates, voluntetrs, vendors, andfor the public. They include, but are not limited to,
103 CMR 481, lnmate Mail, 103 CMR 403, Inmate Property, and 103 CMR 430, Inmate Discipline,
INTERROGATORYNO,7: © . '

‘What regulation or, policy anthorizes you to withhold cards or letters with glitter. on them?
ANSWER: ' .

Please see Answer to Interzogatary No, 6,

INTERROGATORY NO. 8

Do you withhold s;smi-qude photographs from being allowed into a prisoner?
AN, L2 ,

Pleass see Answer to Zl[nterrogatory No: 6.

. INTERROGATORY NO. 5 |

If yout answer to question 8 is yes, please state what regiﬂaﬁc;n(s) grants such authority,' and
what is deemed ‘oudity’ by the standards of Souza Baranowski Correctional Center?
ANSWER: '

| | N Y




Please see Andwer to Interrogatory No, 6, Farthermore, defendant states that the term “nudity”
is defined in 103 CMR 481, Inmate Mail,

" INTERROGTAORY NO. 10; : :
‘Who ordered you to Wlﬂ]hOld legal mail from M. Gaskins that was maﬂed to him through a third
. party? )
ANSWER: °
Defendant objects to the instant intertogatory as overly broad, co;mlusory, and vague, Without' '

waiving the objection, defendant states that any items seized as contraband was seized pursuant to'the
Department of Correction regulations, policies and proceduzes,

INTERROGATORY NO. 11:"

Please identify all person(s) tovolved with creating and mplcmenﬁng the legal mail resmcbnn glitter
ban, and seml—nude picture ban? -

Defendant objects to the instant mterrogatory as overly broad, conclusory, and vagne, Without
Wamng the objection, defendant states as Tollows: .

Thave no personal lmowledge of what staff members of the Departmcnt of Correction created and/or
implemented specific Department of cotrection regulations, policies, ‘or procedures. All Depamnenl

of Correction regulations, policies and procedures must be followed by every Department staff
member, '

' INTERROGATORY NO. 12; ) ,
Describe in detail the relationship between the legal mail restriction, ghtter mail ban, and nude

. picture ban and First Amendment, mc]ndmg at what point in time the constitutional right may be
abrogafed? ' "

ANSWER:
: Dafendant obJecl's to the instant mﬁerrogatory as it caIls fora legal opinion and a legat conclusion,

. BA 126
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Signed unde%and penalties of perjury this ZD% &~ day of May, 2019,

Ot

Thomas Lynch

Dated: § I 2.0{ 9 . As to Objections;
Respectfully submitted,

NANCY ANKERS WHITE
Spacial Assistant Attorney Ganaral

(\.T ennifs I\Mtaplas W

31399
Dept. of Correction Legal Division
70 Franklin Street, Suite 600
Boston, Massachusetts 02110
(617) 727-3300, Ext. 1144

{ . ‘ Jennifer,Staples@state ma.us
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CERTIFICATE OF SERVICE

LJ em;jfer M. Staples, counsel] for defendants, hereby certify that on this date, I served a
copy of the forgoing document on the following party, via first class mail, postage prepaid, as
follows: '

Tony Gaskins, pro se-
MCI- Norfolk
2 Clark Street .
P.0. Box 43
Norfolk, MA 02056

Dated: 5/21/19




The Commonwealth of Massachusetts

, ; i RSSAGHUSET
Executive Office of Public Safety & Secutity ,‘; & T%
Department of Cortection % &
Souza-Baranowski Correctional Center ';% 3
3)

P.O. Box 8000
Shitley, Massachusetts 01464

Charfes D. Bak . Carol A, Mici
arfes D. Baker Commissi
Governor Office #(978) 514-6500 rssloner
i : . Fax #(978) 514-6529 . J°g;:i§- ?g\tla}ley
Karyn Polito : ef of Stgj
Lieutaninit Governor WWW.mass. gov/doc
) Christopher M, Fallon
- Jennifer A, Gaffney
Thomas A. Turco I . Michael G, Grant
Secretary Paul J, Henderson
Thomas J, Preston
Deputy Commissioners
Steven P, Kenneway
Superintendent
TO: All Concerned
THRU : Jessica DeJdesus, ACA/Policy Coordinator
FROM: Steven P. Kenneway, Superintendent
~ DATE: Tuesday, April 30, 2019

RE: 103 CMR 481, INMATE MAIL

Please be advised the above-mentioned procedure is currently in
the process of an institutional review, Until the progess 1is

complete, the current procedure is found to be operationally and
procedurally sound.

Approved: /%’/Z/( | Date:/ ‘4/ 5{0//F 7

Syferintendent

R A 12T
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Commomvealth of Massachusetis
Department of Correction
SOUZA BARANOWSKI CORRECTIONAL CENTER

INSTITUTIONAL PROCEDURES

in accordance with:

103 CMR 481 - INMIATE MAIL -

-+ | Souza~Baranowski Correctional.Center | PROCEDURE

PIPLE: MATL PROCEDURES . 1,03 CMR 481

*PURPOSE: The purpose of this procedural statement is to establish
guidelines- governlng the sending and receiving of mail by
. inmates confined in S.B.C.C.

ACCESS: , Staff/Imnmates

'REjVIEW: ‘Annually

| .Agp;:c;ve& , | /\ / | Date: ‘[/’l 9~047

Superint

Approved: y
o ‘ Reviewing Authority

(. '
| B4 /30
’ Novémber 2017 ) . SBCC 481 - 1°
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I. DAILY OPERATIONS

—_—

A The 7X3 Administrative Captain shall be responsible for
daily supervision of the inmate mail operations.

1.

Noveﬁber 2017

General Population:

a.

Inmates shall deposit mail in the institution
locked mailbox located .in the Main Level 2
Corridor adjacent to the dining hall. Mail
deposits shall be conducted during the TLunch
meal only, on Sunday through Friday evenings.
Inmate mail shall be collected each morning
by 7:30 A.M, from the locked mailbox located
in the main level two corridor Monday through
Saturday, except Sunday and Postal Holidays.
The mailbox will only be kept in the level
two corridor during the lunch meal. At the
conclusion of the lunch meal the box will be
secured in an area not normally accessible to’
inmates. © .

The 3x1l1l 'shift officers shall collect mail
and inmate grievances for inmates in housing
wnits -1, .J-1, K~1, G-1, G-2, H-1, I~1, M-1,
N-1l, and P-1. This will be conducted after
the 10:00 p.m. Official IMS Count has been
accepted by Inner Control, Monday through
Saturday, except Sunday and Ppstal Holidays,
by utilizing the inmate locked mailbox
provided by +the mailroom. During the
outgoing mail and grievance collection,
inmates will be required to pass the envelope
to the officer. The officer will then
inspect the -envelope(s) to verify that ‘the
inmate depositing the mail into the locked
box is the inmate whose name appears on the
correspondence , ox package. The Officer will
rémain positioned where the inmate can
observe the mail being placed into the locked
mailbox, Prior to the mail collection round,
the mailbox shall be kept., in a securs area
such that no inmate can gain access to it.

After the inspection by the cfficer.the mail
shall be placed in the inmate locked mailbox.
The i1nmate locked mailbox will then be
returned to the mailroom by 11:00 p.m. by the

' SBCC 481 - 2
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3’

November 2017

3 x 11 shift officers.

d. Kitchen Workers —Those Kitchen workers housed
in the L~2 unit will have the opportunity to
deposit "their mail within that housing unit -
Or they can utilize the hand held box located
in the Kitchen. (After the inspection by the
Officer)

e. Prior to an immate depositing mail into any
mailbox, whether it is a locked, hand-held
box within the housing unit, or the maillbox
in the main corridor, staff must positively
identify the inmate mailing the letter as the
person listed on the return address. IPS or
staff assigned by the Shift Commander will be
responsible for verifying this during the
Noon meal.

’

SMU & STP

a. The 3x11. shift officers shall collect mail
for Special Management Units and. Secure
Treatment Program after the 10:00 p.m.
Official IMS Count has been accepted by Inner
Control, Monday through Saturday, except
Sunday and Postal Holidays, by utilizing the
inmate locked mailbox provided by the’
mailroom. During +the outgoing mail
collection ipmates will be required to
deposit the envelope on the cuff slot. The
officer will then inspect the envelope(s) to
verify that the. inmate depositing the mail .
into the locked box is the inmate whose name
appears on the correspondence or package.

b, After the inspection by the officer the
** mail shall be placed in the inmate locked
mailbox. The inmate locked mailbox will
then be returned to the mailroom by 11:00
p.m. by the 3 x 11 shift offiders.

HSUO

a. The 3xll Health Services Unit officers shall
collect mail for- the HSU inmates after the
10:00 p.m. L Verbal Count has been accepted by
Inner Contrel, Monday through Saturday, .

SBCC 481 -
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except Sunday and Postal Holidays. During
the outgoing mail collection the officer will
inspect the envelope(s) to verify that the
inmate depositing the mail into the locked
box is the inmate whose name appears on the
correspondence or package.

b, After the inspection by the officer, the
inmate shall place the'mail in the locked
mailbox. The inmate locked mailbox will then
be returned to the mailroom by 11: 00 p.m. by
the 3 x 11 shift officers.

B. The duties of the mall room officers shall be as follows:

1. The Mailroom officers will collect all outgoing
mail from the inmate locked mail box located in the
Level ' 2 staff break room, by 7:30 a.m. Monday
through Saturday except Sunday and Postal Holidays.

2. Pick up' any outg01ng ptaff mail from the
Superlntendents Office area.

3. A representatlve for the mail room shall attend
Staff Access as scheduled.

4. All out-going Privileged and Non-Privileged inmate
correspondence/ packages shall be required to
successfully pass a fluoroscope examination for
contraband materials. All outgoing inmate
correspondence shall be stamped stating its
origination from a correctional institution. Mail
shall be stamped in blue irk only.

5. Inspect all outgoing mail for proper postage. AlL
outgoing inmate mail must have a return address
consisting of the Inmate Name, S.B.C.C., P.0O. Box
8000, Shirley MA 01464, or the letter will not be
mailed. Mail that is found without
the propexr return address will be returned to
the inmate. In the event it can not be
determined who the inmate is, the mail will
be placed in the “Dead Letter File”'located
in the mailroom for 30 days.

6. The mailroom Officers shall process/ examine all
incoming Privileged and Non-Privileged Mail via the
fluoroscope machine. The mailroom Officers shall
sort, open, remove address labels, stamps and back

November 2017 ) SBCC 481 -~ 4

/?Al 83

First Response of POD No.1




1o,

11.

November 2017

flaps, and inspect all non-privileged incoming
inmate mail for delivery within 24 hours. This
shall be in accordance with 103 CMR 481 for the
purpose of the prevention of the introduction of
contraband and- the receipting of funds .

A1l incoming mail will be retrieved each day by the
mailroom  Officers at the Shirley Post Office no
earlier than 8:30 am each morning, with the

" exception of Sundays and Postal Holidays. All
.incoming mail shall be processed and delivered to

the inmate within 24 hours unless security
considerations justify otherwise, as determined by
the Superintendent.

All packages, books are to be examlned via a
fluoroscope machine prior to delivery inside the
institution. All packages, books with the exception
of privileged mail, shall be forwarded to the
Property Department for processing. All packages
ghall be delivered within 24 hours'unless security
considerations justify otherwise, .as determined by
the Superintendent.

Mailroom .staff shall hold all donated items that
are delivered via mail to SBCC’s religious staff
members at the off site mailroom:—These—articles
shall be collected by 'a member of the IPS team, who
shall fluoroscope and search all of the items. The
materials will then be delivered to’ the storage
room within the pedestrian trap at SBCC .to be
retrieved by the appropriate religious staff
member. . : .

Mailroom staff shall forward all incoming money

orders or checks to the Treasures office to be °

receipted and transferred to the inmate’s account
in accordance SBCC 405. The inmate shall receive an
appropriate receéipt via the institutional mail,

All incoming'mail will be sorted according to
inmate housing units and secured in the mailroom
for distribution to the 3X11 Officers assigned to
each housing unit. The Housing Unit Officers will

‘be responsible to pick up the mail/ along

with the locked mailboxes for G-1, J-1, K-1, G-2,
-1, L-1, M~1, N-1, P-1, HSU, and the SMU’s from

the mail room. Any mailbags or locked 2?7%9
mailboxes remaining in the mailroom at the
SBCC 481 -~ 5
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12.

13.

14.

15.

November 2017

conclusion of the 7x3 shift will be delivered to
the Pedestrian Trap Officer and ‘the-Cuter
Control OIC will be notified. He/She will be
respongible to have the mailbags delivered to the

- appropriate Housing Units.

In the event there is more than one inmate with the -

same name, it will be the responsibility of the
Mail Officers to check commitment numbers to
determine which inmate and housing unit to forward
the mail., If the mail officers are unable to verify
a commitment number, the mail will be returned to
sender. .

The 3X11'Officer. assigned to the housing unit
shall deliver the Non-Privileged inmate mail
immediately following the 4:20 p.m.
Official Count. The mail will be delivered
solely to the addressee, e

All Privileged mail will be hand delivered solely

to the addressee by an IPS officer assigned to
distribute Privileged mail on the 2x10 shift. The
mail will then be opened by staff in the presence
of the inmate for the sole purpose of ascertaining
that its contents are free of contraband. The
inmate shall sign .for the recelpt of his legal
mail. In the event the Privileged mail should not
pass the fluoroscope it shall be returned to sender.
and the mailroom officer shall complete Attachment

A and return it to the sender.

All drmmates who have transferred +to another
facility shall have their mail forwarded to that
facility. Inmate§ that are remanded £from the
courts will have their mail held in the mail room
for up to thirty (30) days then returned.to sender
if the inmate does not return.

Inmates that are out of the institution (i.e.
court trip, hospital trip) shall have their
Privileged mail returned to the mailroom by the
Officer distributing mail. All Privileged mail
will be delivered to the inmate when they return.

Inmates on a Medical/Mental Health Watch will have
their mail held in the mailroom uqtil the watch is

?ver. | 124/ /33—/
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16. In the event an immate has changed housing
" unit/block, the 3 X 11 Housing Udit Officers shall
return the mail to the mailroom to be distributed

in the new housing unit the'following day.

The following steps shall be adhered to regarding

Contraband;

1. When any correspondence/publication, or portion
thereof addressed to an inmate, is not delivered to
the inmaté for any reason set Fforth in 103 CMR 481,
the inmate-and sender, when identifiable, shall be
promptly notified in writing.

= The reason for refusing  to deliver thé
correspondence or a portion thereof to an
inmate;

b. The fact that a written appeal may be
: submitted - by the inmate or sender to the
Superintendent within (7) days.

2, In the event an inmate requests to -view
disapproved B material pursuant to 103 CMR
481.16 (4) the following procedure shall be
utilized:

a. Inmates will fill out a “Request to View
Contraband” form (Attachment C) and forward to
the mailroom for processing. Once the mailroom
receives the completed form the inmate may be
permitted to view the contraband. )

The viewing schedule for contraband 'is in
accordance with the shifts access schedule.

HSU/SMU’ 8/STP will have contraband brought to-
the inmate at a time sultable to the unit
schedule.

3. The above procedure will also be used for
publications/ books that are purchased which are
not allowed for retention by the inmate

4, Road/Street maps pertaining to any area within the
Commenwealth’ of Massachusetts and residential
listings ‘indicating street addresses or telephone
numbers are not allowed for retention by inmates.

: - 2.0, 130
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D. The following steps shall be adhered to regarding
privileged mail: .o

1. The Mailroom Officer shall separate all:privileged
mail by the appropriate blocks. The Mailroom
Officer shall record the amount'of each inmate’s
privileged mail items in the Privileged Mail Log
North/South Side, which is kept in the Mail Room.

2. Incoming Privilege Mail 1s required to successfully
past a fluoroscope examination for contraband
materials. In the event that privileged mail shall
not pass the fluoroscope it shall be returned. to
sender and an attachment C shall be completed and
forwarded to the Deputy of Operations to be signed
and sent to the return address.-

3. All privileged mail shall be collected at the off
site mail room by a member of the IPS5 team and
delivered daily. It shall be opened and inspected
by the' IPS officer assigned to privileged mail
delivery after the officer has mdde a positive
identification of the inmate. The contents of the
envelope shall be opened (not read) in full wview of
the receiving inmate for the purpose of inspecting
mail for contraband, legal forms with carbon paper,
or funds that require receipting. The inmate must
sign for the privileged mail upon receipt. Funds
shall be returned to the mailroom to be forwarded
to the Treasurer’s office for receipting. Any type
of court documents that have carbon paper between
the various pages shall require that the inmate
completely f£ill out the court document inh the
presence of the Officer. The.court document shall
be presented to the officer to verify/and remove
all carbon papers from the document for removal
from the institution. Any legal CD’'s shall be
returned to the maillroom to be forwarded to the
Librarian.

! .

4, If an inmate refuses to accept a privileged mail
item, the IPS offiter issuing the privileged mail
shall record “refused to accept” and initizl the
entry on the envelope of privileged mail and return
said mail to the mailroom. The item shall then be

returned to the sender,
Fp, 1357
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II. INMATE TO INMATE CORRESPONDENCE

A. An inmate may be permitted to correspond with an inmate
. ' confined in another correctional oxr penal institution in
the Commonwealth, providing the other inmate is either an

. immediate family member ox party in legal litdgation,

B. The Superintendent’s Office shall be responsible for

processing such requests received by an inmate. The Unit

teams are responsible to verify the relationship (i.e.:

- family, légal, etc.) by reviewing the inmate’s six-part

folder and forwarding' the pertinent information to the
Superintendent’s Office.

C. Once clarification/confirmation has been determined, the
request shall be approved or denied by the Superintendent
in conjunction with the correspondiry Institution
Superintendent. Copies of all requests shall be
maintained in the inmate’s ‘six~-part folder.

D. A list of approved/denied inmate-to-inmate correspondence
ghall be maintained by the Superintendent’s Office and a
copy forwarded to the mailroom for reference.

E. In the event an inmate receives mail from another inmate,
but is not approved to, the mail room officer will return
correspondence to “sender”.

F, Approved inmate to inmate correspondence is reviewed
every ninety (90) days by the Superintendents office,

III. FRER POSTAGE FOR INDIGENT INMATES

A. Indigent inmates shall be permitted to mail up to three
(3) first class letters welghing one (1) ounce or less,

"at the institution’s expense, per week. In addition, an
unlimited number of legal correspondences to any Court
Official will be permitted at the institution’s ' egpense

in compliance with the 481.10 “where necessary” to any
court official. A charge shall not be placed against an
inmate’s future deposits in his personal account for

costs incurred in this section.

B. The Maill Room Officer, upon inspection of out-going mail,
shall forward any correspondence labeled “Free Postage”

or “F.8.” in the postage area, to the Treasurer’s Office

daily. | o /?/4/ /39
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C. The Treasurer’s Office shali verify indigence and once
verified, the letter(s) will be'processed and mailed.

D. If the mail does not meet the indigence Guidelines, (see
Attachment B), the Treasurer’s office staff will complete
.attachment B, specifying the reason for its denial.

E. The Attachment D form is completed by the Treasurer and
attached to rejected letters, then forward it to the
inmate. '

F. The Treasurer’s Office will track the number of non-legal
indigent letters mailed per week per inmate.

IV. CERTIFIED MAIL

A, The inmate must complete all certified mail forms before
' being signed by unit team or unit staff. Blank forms are
available from the unit teéam. Once certified mail is

- processed by unit CPO’s, it shall be placed in the
institution mailboxes to be forwarded to the Treasurer’s
office. Certified mail is sorted and delivered to inmate

fund office (excluding Saturdays, Holidays) for
verification of availlable funds. Once verification has

been made it will malled within 24 hours. All certified

mail will be logged in the Certified .Mail logbook.

V. PUBLICATIONS

a, Inmates may recelve a maximum of five pages per day,
_except .Sundays and Postal holidays, of a portion
extracted, photocopled, or clipped from such-.items as an
attachment to personal correspondence as long as the
material is not otherwise prohibited by the 103 CMR 481,
'Inmate Mail. (i.e. if an inmate receives a piece of mail
with fifteen(15) pages of internet printing along with a
personal letter, 10 of the internet pages shall be
handled according to contraband maill guidelines.
However, there is no limit on the amount of incoming mail
an inmate receives. This shall not apply to Privileged

mail., . _ : :
a4 137
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.Attachment A

(Aﬁorney’s Name and Address)

Dear

This letter is to advise you that due to serious security concems, correspondence you have sent to
Inmate/Detainee; # has
been returned to sender, ’

I apologlze for the inconvenience and hope that it is understood 'l:he safety and security of the
institution is a top priority. .

Sincerely,

Deputy Superintendent

Z.A, 140

November 2017
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{
Attachment B

Td;

INDIGENT MATIL

Unit:

RE: Outgoing Mail

The attached outgoing mail is being returned
To 'you for the following reason:

November 2017

Non-indigent — a total of $10.00 or less
in your account for the past sixty (60)
days.

You have exceeded the amount of free
letters that you are entitled to - three
(3) personal letters, per week, weighing
one (1) ounce or less that use one (1)
first class stamp. :

) .
Indigent mail is first class only and does
not include certified mail unless you have
a court order stating that the DOC must

ray.

Your full name, number, and return address
must appear on the upper left hand coxner
of the envelope.

CMR 481.10 states legal mail “where
necessary” to any court official.

Other:

8. /Y /

First Response of POD No.1 32
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Attachment C

_* REQUEST TO VIEW MAIL CONTRABAND

NAME ' ' COMMITMENT NUMBER:

. HOUSING UNIT: . DATE:

In accordance with 103 CMR 481.00 Inmate Mail,
I would like to view the contraband being held in
the mailroom. ‘

(DO NOT WRITE BELOW THIS LINE)

_Inmate Signature:

Date viewed:

Staff Signature:

2,4, 142

November 2017 .
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' COMMONWEALTH OF MASSACHUSETTS S
DEPARTMENT OF CORRECTION
DISAPPROVED CORRESPONDENCE/PUBLICATION AND CONTRABAND

w2 NOTICE TO INMATE
. : : !
. Intended Recigiént y
Name of Recipient Inmate Number (if applicable) | Institufion _ -
/-, - < . . . . ]
(xrdluas Tongl gy - S2HS - |
Addtess - Strest or P.O.Box | City ‘State-and Zip Code f
: Sender ]
* Name of Sauder-# 7y t/¢({ " | Material Sent (name and date of | Institution if applicable)
\BO carrespondence/publication) . ’
1 kx \CxC I
Address - Street or P.O. Box City : .| State and Zip Code |
20 BoX $ — e 3 .'
P 3t Tren 4o /UJ o8 bAS |
Do Non-Delivery Information
Date Item Postmarked : Ttem Rejected for Delivery (letter, package, magazine, hook, efc.)
or Date Jtem Received : -t 5 s Aetef. .
Jo\ iy L2 P e , !
5 AL Sead by o higt

Reason(s) for DisaggmxayN on-Delivery

Ttem(s) fall as a whole ot in significant part into any one of the following categories: -

< Trasmittal of plans for, or the mlrodncnon of, contraband info the prison
Plans for criminal ectivity or any m:tmty which violates any depamncntal or institntional rule, regulation, onder or palicy

e Wiittenincode
_— = Threatening or harasting corrcspoudencc including the sending of scxually explicit material to mmwilling reczpmnts

—=_ . Comrespondence containing insanitary or hazardous meterial (Le., feces, nsects, dth. debris)
—— . Extorfion demands

Sending cash, drmgs, jewelry or other contrahand cutside the prison

. The recipient has previously requested not to receive correspondence from the mmatc‘pursuant to 103 CMR 481
————— Fmproper or no retom address

Depicts or describes procednres for the construction of weapons, ammunition, bombs or incendiary devices !

Depicts, describes or encourages methods of escape from comectional facilities or contains blucpnnts drawings or similar
descriptions of any comrectional institution within the Commonwealth,

— Depicts or describes procedures for the brewing ‘of alcoholic beverage(s), or the mannfacturs of drugs

— Depicts, describes or encanrages activities that may lead to the use of physical violence ot group disruption

Bncourages or instrocts in the commission of criminal activity

Sexuslly explicit material or material that features nndity, *Per 103 CMR 481,15(3)(c) it is the Depuiy Supcnntandcut‘s
decision as to whether or not 2 poblication shonld be exclnded. | ;

1" Teem(s) not euthorized by 103 CMR 403, Famate Properiy Bolicy.

Signatre of Institntion Staff Member ---_-I'D\ Date éigned

R 0 (/17 RA: /z/ﬁ
prd
#* IMPORTANT *+ PLEASE NOTE: -1 YOU DISPUTE THIS DECISION, YOU HAVE THE RIGHT TO AFPEAL TO TT
SUPERINTENDENT BY SUBMISSION OF A WRITTEN APPEAL WITHIN 7 DAYS OF RECEIPT OF THIS NOTICE.
THIS AESO SERVES AS YOUR INITIAL CONTRABAND NOTIFICATION UNDER 103 CMR 403.14 FOR THE AB!

REFERENCED ITEM(S). PLEASE COMFLETE 'THE SECOND PAGR OF THIS FORM AND ADVISE THBIN STITU1
PROPERTY OFFICER OF YOUR CHOSEN METHOD OF DISPOSAL, .

e e e Nl Cad]l Tty CramarintanAant onw - Pronerty Offrer ' Cnnw - Tnmata

1
I
I
]
]
1
'




' '* £GE
- (’L' . . EVE &;ttachmentl'
z ) COMMONWEALTH OF MASSACHUSE'IT 0T 12 Zﬂﬂ
C _ DEPARTMENT OF CORRECTION
T - e - - - INFORMAL COMPLAINTFORM.- - mveo oo — .
Inmate Name_Tony Gaskins ‘Commitment# W52145 _ Incident Date 10/7/17

. Institution SBCC - Housir_lgUﬁit N2 - . . '

—

CHECK OFF AREA OF CONCERN  {one Issue per form allowed)

___I-IOUS]NGASSIGNMEMISTATUS . 'LAUNDRY PROGRAMS X _MAIL __PGOD
CLOTHING/LINEN EXCHANGE . “RELIGION PROPERTY VISITS '

LEGAL EXCHANGRE LIBRARY : PHONE OTHER:

.t

State csgagéetalgl but bne%gi?gasméle ii'sls:ua? qf concern and your reguested resolntion

ACTUZ 5 page appeal brief and the Mailroom Captain
illegally provided me w1th only five of _the’ This is ;
a clear violation of my Amendment rlghts and under Tloyd Matthews v. ’

John Marshall et al., Suffolk Sgperlor Court No. 1998—SUCV—6041 where degL

ments. I theremauun - O amﬂ—-

liams will be sued federally for ma:.l tamperlnq. I want the remainder of the legal
pages mailed to nie.

"

. List ang B{evious steps.you have taken to resolve your concern ) ’ ,

(Usco i ¢ If more space is needed) ‘
g &gﬂm te 10/7/17 -

2 S Date

A

1

DONOT WRITE BELOW THIS LINE, (Reserved for Staff Response)

Received By % .+ DateReceived /D572

DECISION

Resolution:  Grented __ Partially Grantsd ___-Denied Altemate Resolution Offered____ N/A_

Decision By W ' Date 7 d// 3 l/ /'?"

*Denied informal complaints thay be appealed-to the Instimﬁc.un Grieyance Coard.imtor within ten (10) business days.

" #+An inmate shall not be reqlmed to submit a step 1 informal complamx form prior to ﬁ]mg en emergency grievance, ellegations

of staff misconduct, or for allegations of sexnal assault/abuse. 5/
2 / 4 ¢ / y ' -



COMMONWEALTH OF MASSACHUSETTS
DEPARTMENT OF CORRECTION

INMATE GRIEVANCE FORM ,
FORWARD TO INSTITUTIONAL GRIEVANCE COORDINATOR (IGC)

ame GASKINS TONY . Grievance# 98533  Institution SOUZA-BARANOWSKI CORRECTIONAL .
. Date Of
‘ommit No. W52145 Housing N2 : DA O 20171017 gievance 20171019

sformal filed vyeag

omplaint | r=ilcd me in a 15 page brief and mailroom Caprain, Shelley Williams
violated my First Amendment rights by confiscating 10 pages of it and omly
sending me 5 pages. This violates Lloyd Matthews v. John Marshall, et al.,
Suffolk Superior Court No. 1998-SUVC-6041, enjoined the DOC from not allowing
inmates to receive and share legal documents.

emed .

{equesyted I want the remainder of the legal documents sent to me, or a lawsuit will be
filed against all partied involved in this violation. And I want $200.00 per day
the documents are withheld from me.

staff .

Reciplent _ Hisman Bethany KX CO I

Staff

nvolved

Signature

RECEIPT BY INSTITUTIONAL GRIEVANCE COORDINATOR
Date Received 20171026 Decision Date 20171116

Signature Tocci Thomas M CO II

Final Decision DENIED

Decision Your grievance is denied. The documents sent to you may have been legal in
nature, however they are not deemed as legal mail as they were sent by a friend
and not courts, lawyers, etc. According to SBCC procedure for the 481 Policy
"Inmates may receive a maximum of five pages per day, except Sundays and Postal
holidays, of a portion extracted, photocopied, or clipped from such items as an
attachment to personal correspondence as long as the material is not otherwise

prohibited by the 103 CMR 481, Inmate Mail." You will not receive monetary
compensation.

Signature . Date

Denied grievances may be ap{:ealed to the Superintendent within 10 working days of Institutional Grievance Coordinafors decision.

INMATE RECEIPT

Name GASKINS TONY Institution SOUZA-BARANOWSKI CORRECTIONAL

Commit No. W52145 Grievance# 958533 Date Received 20171026

Signature. Hisman Bethany K CO I

o 24 135
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COMMONWEALTH OF MASSACHUSETTS
DEPARTMENT OF CORREGTION

. INMATE GRIEVANCE FORM
FORWARD TO INSTITUTIONAL GR_IEVANC‘E COORDINATOR (IGC)

-Name @ASKINS TONY ° Grievance# 9gs33  Institution SOUZA-BARANOWSKI CORRECTIONAL
K ) . Date O '
CommitNo, W52145 _Housing N2 Paiont 20171017 Grigvanes 20171039 !
Informal filed yeg ) ) :
, Complaint Jose Delacruz mailed me in a 15 page brief and wailroom Caprain, Shelley Williams !

violated my First Amendment rights by confiscating 10 pages of it and only
gending me 5 pages. This violatea Lloyd Matthews v. John Marshall, et al.,
suffolk Superior Court No. 1998-8UVC-6041, enjoined the DOC from not allowing
intmates to receive and share legal documents.

Remed :

Reque:te,, I want the remainder of the legal documents sent to me, or a lawsuilt will be

‘ filed against all partied involved in this violatien. And I want $200.00 per day
the documents are withheld from me.

Staff

Reclglent Higman Bethany K €O I

Staff

Invalved

Signature

RECEIPT BY INSTITUTIONAL GRIEVANCE COORIJ'INAfOR
Date Received 20171026 Decision Date )

Slgnature

Final Declsion

Decision

Signature Date

Denfed griavances may be appealed to the Superintendent within 10 working days of Insfituiipnal Grievance Coordinalors decision.

INMATE RECEIPT

Name GASKTINS TONY . institution SOUZA-BARANOWSKI CORRECTIONAL

Commit Na. W52145 Grisvance# 98533 Date Received 20171026

Signature. Hisman Betliany K ¢Co1I




-~ COMMONWEALTH OF MASSACHUSETTS
DEPARTMENT OF CORRECTION
INMATE GRIEVANCE APPEAL FORM
FORWARD TO SUPERINTENDENT

Name GASKINS TONY Institution SOUZA-BARANOWSKI CORRECTIONAL |
Appeal Date Of

Number Ws2145 Housing N2 Data 20-NOV-17 Chonce  180CTA7 |

Appeal Recelved Date _ 22-NOV-17 |

A |

Appeal GRIEVANCE 88533; :

]

The legel mail Jose Delatuz mailed ma 1s parmitted under the decrea in Malthews v. Marshall, et al., Suffalk Superior Court, No.

1998-SUCV-5041, This crap that its deemed a publi-cation Is nol giong to fly In a court of law. So, continue holding anto the mail if

u want. When its all said and done, You may need o hire some belter legst adviser to help you i

Remedy

Requested | want the remainder of the documents being held, or | want $100.00 oer day | am denied the documents,

Staff
Reciplent Hisman Bethany K CO |

Signature

DECISION BY SUPERINTENDENT

Appeal Racelved Dafe  22-NOV-17

Declsion Date  04-DEC-17

Dacision By Sifva Steven A SUPERINTENDENT

Decislon DENIED

Reansons "Your mail was handled per Department policy

Signature

Date’

Inmate's Name GASKINS TONY

INMATE RECEIPT

* Institutlon SOUZA-BARANOWSKI CORRECTIONAL

Number W52145 Appeal Recelved Date 22-NOV-17
Staff '
Reclplent Hisman Bethany K CO1

Superintendent's Signature




COMMONWEALTH OF MASSACHUSETTS
DEPARTMENT OF CORRECTION

INMATE GRIEVANCE FORM
FORWARD TO INSTITUTIONAL GRIEVANCE COORDINATOR (IGC)

Name @GEASKINS TONY — Grievance# 98363  Institution SOUZA-BARANOWSKI CORRECTIONAL
. ] ' Date Of
Sommit No. W52145 Housing N2 pateOf 20170818 Griovance 20171006

Informal filed vyeg

omplaint My friend, [N r-=iled me a decision and order in the federal civil
- case of her son, which.I can receive and the mailroom is censoring my wail,

specifically Captain Shelley Williams in violation of the First Amendment,
Johnson v. Avery, 393 U.S. 183 (19@9) , and Lloyd Matthews v. John Marshall,et
al., Suffolk Superior Court, Civil Action No. 1998-6041, where Judge Lopez
enjoined the DOC from seizing documents shared by prisoners for legal advice and
assistance. This is a judgement and decree you are in violation of by
withholding the documents from me, and I intend to sue. So, have your legal
department check this out before it goes before a judgment for contempt.

emed

Requesyted I want the documents or a lawsuit will be filed, and I want monetary damages in
the amount of $500 per day I was denied the documents.

Staff .

2ecipient Hisman Bethany K CO T

Staff

nvolved

Signature

RECEIPT BY INSTITUTIONAL GRIEVANCE COORDINATOR
Date Received 20171010 Decision Date 20171116

Signature Tocel Thomas M CO II

rinal Decision DENTED

Decision Your grievance is denied. You must have approval from the Superintendent in
' order to correspond inmate' to inmate. The use of a third party in order to
correspond between inmate to inmate is not allowed. You will not receive
monetary compensation.

Signature Date

Denied grit_avances may be appealed to the Superintendent within 10 working days of Institutional Grievance Coordinators decision.

INMATE RECEIPT

Name GASKINS TONY Institution SOUZA-BARANOWSKI CORRECTIONAL

Commit No. W52145 Grievance# 98363 Date Received 20171010

Signature. Hisman Bethany K CO I

RA- [
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COMMONWEALTH OF MASSACHUSETTS
DEPARTMENT OF CORRECTION

INMATE GRIEVANCE FORM
FORWARD TO INSTITUTIONAL GRIEVANCE COORDINATOR (IGC)

ame GASKINS TONY Grievance# 100613 Institution SOUZA-BARANOWSKI CORRECTIONAL
. . Date Of
ommit No. W52145 Housing P1 Pt O 20180511 Qrievance 20180512
formalfiled vyeg
omplaint _The withholding of all of wmy incoming personal ma:Ll violates 103 CMR 481.15. I

emedy
equested

taff
ecipient

taff
wvolved

ignature

have received no sort of notice for each piece of mail being 1llegally seized,
read and stored by this administration. Therefore, there is no tracking of the
mail unlawfully confiscated and held, and the actions are in violation of the
Fourth Amendment and Article 14 of the Massachusetts Declaration of Rights. I
also stand by my original Informal Complaint's content and incorporate them into
this grievance.

Comply with 103 CMR 481.15 (a)-(g), or I want damages in the amount of $100 for
each letters card, or picture you fall to allow into this facility for me to
possess.

Hisman Bethany K CO I

1ate Received
ignature
inal Decision

lecision

iignature

RECEIPT BY INSTITUTIONAL GRIEVANCE COORDINATOR
20180515 DecisionDate 20180706

Toccli Thomas M CO IIX

DENIED

Grievance is denied in an effort to provide for the safety and security of the
institution, the employees, vendors, volunteers, inmates, and other stakeholders,
there was a change to the incoming inmate mail process at SBCC. You will receive
a photocopy of any authorized, non-privileged mail addressed to you. The
original mail sent will be retained and provided upon request at the time you
release from the DOC. The change in this procedure will not be applied to
privileged mail at this time. The photocopying of non-privileged mail will
continue and will not cease at this time. You will not receive any monetary
compensation.

- Date

Denied grievances may be appealed to the Supenntendent within 10 working days of institutional Grievance Coordinators decision.

lame

INMATE RECEIPT

GASKINS TONY Institution SOUZA-~BARANOWSKI CORRECTIONAL

N 197
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vl : . U e\ &k \y = n\ ttachment T
f)(ﬂ COMMONWEALTH OF MASSACHUSETHS  ppp 2.0 2018
l D DEPARTMENT OF CORRECTION
- INFORMAL COMPLAINT FORM ay; 5(, 5{3 ]
Inmate Name_Tony Gagkins . Commitment# W52145 Incident Date,4/12/18

Institution SBCC Housing Unit P-1

CHECK OFF ARBA OF CONCERN (one fssue per form allowed)

___ HOUSING ASSIGNMENT/STATUS LAUNDRY PROGRAMS X _MAL . FOOD
CLOTHING/LINEN EXCHANGE RELIGION PROPERTY VISITS |

LBGAL EXCHANGE LIBRARY PHONE . OTHER:

State completely, but briefly, the single issue of concern and your requested resolition

My sister, and niece mailed me two cards
that were contraband by the mailroom because 1 d glitter on it. There
is no stch regulation that restricts cards with glitter on it, as well
as any item written with a glitter pen, to bé deened contraband. Npthing
in. the mail regulations grants .this administration such authority. This
is a clear violation of.my First Amendment rights. .

.

List any previous steps yoit have taken to rsbolve Jour concern -
This is my Ffirst time addressing this particular :inc:.dent although I
have a suit pending against all mailroom staff, as well as Captain Wllliams
and, Superintendent S:lea, as Well as Vioki Pmeﬁ ParalegaI .

il
(Use other side of page if more space is needed)

-»ﬂ""_—___—’— .
Inmate Signature "v"“‘m = Date 4/18/18
Note: If you follow tions in preparing your request, it can be addressed more readily. Your complaint wzll be
reviewed and o within ten (1 0) business days from the date af receipt.

~__t DO NOT WRITE BELOW THIS LINE (Reserved for Staff Response)

Received B}' w Z”AQW Date Received ___APR 2:0.7018

DECISION

Resolution; ' Granted __ Partially Granted Demed ‘/Altemate Resolution Offered N/A

Compents /%d&a/ W, WW’M@@ 4 Wm ‘
s n? _FetiDS A rr e,

g 4 g A ) : . : 4 s . :
Decis:Jn.By W‘——— ' ~ Date 74/ ‘Q/ 24 /{O

’
*Denied informal compIaJ'ms may be appealed to the Institution Grievance Coordinator within ten (10) business days.

**An jnmate shall not be required to submit a step 1 informeal complaint form prior to ﬁ]mg an emergency grisvance, allegations
of staff miscondnct, or for a]legatlons of sexual assault/abuse, . .

First Resoonse of POD No.6
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DEPARTMENT OF CORRECTION
INMATE GRIEVANCE APPEAL FORM
FORWARD TO SUPERINTENDENT

7

Commit Name: GASKINS TONY
Grievance # 100612
Institution: MCI NORFOLK
Appeal Date: 20180718
Current Institution:_ MCI NORFOLK

Commit# W52145
Date Of Grievance; 20180512
Housing: P1

Appeal Received Date: 20180725

9urrent Housing: 1-3

Appeal The "directive” by the commissioner where my incoming .
personal mail 1s photocopied and kept in storage upon
my release from custody is unconsitutional and violates
GLec 124, ~ 1(9); G.L.c. 125, ~ 12; 1st Amendment, Article
12, and 103 CMR 481.15.

ggm:ge d Provide me with my original mail or be sued. And | want

q $200 per day my mail was unlawfully withheld from me that

has sentimental value.

Staff " :

Recipient Hisman Beth|any K Col

Signature

DECISION BY SUPERINTENDENT

Appeal Received Date 20180725

Decision Date 20180816

Decision By Silva Steven A SUPERINTENDENT
Reasons No merit
Signature

Decision DENIED

Date

INMATE RECEIPT
Inmate's Name GASKINS TONY

Number W52145
Staff .
Recipient Hisman Bethany K CO1

Superintendent's Signature

Institution MCI NORFOLK

Appeal Received Date 20180725

L4157
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Ao 1, 020

e

'VE Beed MEAUING 10 ~TOJCL BASE WM NOU

For A MINUTE nNowl, 'VE Peen worvinde Wi

rensiZ ¢ We' BEEN RECEMNE ALOT F

ASSISTANCE FRROM EDDig WRier, LIZE Vo), |
PEUBE WERE N A MUCH BEER BaSImon 4

Wit BE GUCCESSFIL WML A RENERED TR0 ¢

PREUMINARY INSONeTTod! Lowe/en, INTiL T

LOCVONIN Bov T 1o OER, | CANST ROAM “TLIE

JARD % €ET lenATURES. ONCE 'M ABLE O 1'iu

MAZE (SJRE EVERNTLING IS FiLeED,

| enlDED UP ReECEIVINE A CONTRABAND (SLIP R

MORE TUAN S PALES OF DOCINMENTES NOU'D (BT,

'VE ALANG RECEAWVED MOZE TUAN 5 PASES OF

INTERNET MATERU AL RIMUOJT INGOENT. | PEuewe,

T ¢S THE ADMING FUCARNED WL UGS FOR (SIer %

elencaciNg ooR RIers. I'VE ALREADY

CLALLENEED TG COITRABAD (5uP ERav 4/4

WITLL TUE SUDT. % HAVENT LEARD o2 RECEWVED

ANTUING 0 DaE. vl ZeEeP U RXSTED.

Peace

TTeaessee

AT
V4 .

Y. P
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May 14, 2020 -

1

LIKE Yo, t'VE PEed eoiNe TURoJEN A FEW -
TTLhNES MYSELF Lateny, | pdrote P Giuva
CONCEING THE COITRAPAND MAL Sup (THE
IN_unemnod Momon You'D (ENT). TTo DATE, LE
HASN'T RESPOMDED O ANTUING ! TTLE APPEAL O
CONTRABAND MAIL (SUIP, RIDU G FXC0RDS
PeqUesT, NOTLING! Now ' VE REcevED A oD %
FINAL FNOTCE. | TLhidi2 ' eoidé 10 COTAGT —1UE
MAILROOM DIRECTLA TO (EE WUAT'S P, W
NoTHiNE COMES OF TF, WE v USE TG 70 QU2
ANATAGE WL "ILE COUIZT 10 (Sow) e DO
IS VIOLATING 491,20 "PARIN 1O LeaAL AcTod...
'L weeP Jou RISTED.

O MOTLER. ROTE, KORD 1S TTHEN'RE gomle 10
(STAZT oPEdide JP TWE hERS LERE riical MEARKS
| CAN R ARGD IN TILE BLOGI. AT LEAST O
A REGOLNZ PASIS & BoRRord A TNOERRIMER 5
Neep Ce. | LAVE A o OF TLE WITERROEATORIES |
'D FiLED PREMaXSY FoR Yo wtheal . HADLER.
REPLIED TTO, BIT | CANT £ET 71O TLEENM 1O MAIL
7O VU AS TEY'RE IN TTLE LAW LA (LAC),
OCE 1 CAN, 'L MAIL TUEM AGAP (0 YOU UIAVE
e FOZ o RECORDS.
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